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Adjudication and ADR: an overview

by Nicholas Gould, Partner

Introduction

This paper provides an introduction to adjudication and ADR in the construction industry.  

The focus is the UK domestic market, but international dispute adjudication boards are 

also considered.   Arbitration was the traditional method for the resolution of construction 

disputes for many years, until the introduction of a range of ADR techniques, adjudication 

and the introduction of pre-action protocols in litigation.  

The three core processes of dispute resolution are considered before introducing the 

range of frequently encountered techniques.  ADR and mediation are then explored 

before considering adjudication.  Finally, consideration is given to the court’s approach 

to mediation.

The spectrum of dispute resolution techniques

The “conventional” model of dispute resolution is one of an adjudicative process, most 

frequently ful! lled by the courts.  According to Schapiro the ideal court, or more properly 

the prototype of the court involves1: 

“(1) an independent judge applying (2) pre-existing legal norms after (3) 

adversarial proceedings in order to achieve (4) a dichotomous decision in which 

one of the parties was assigned the legal right and the other found wrong.”  

He goes on to say that an examination of the courts across a range of societies reveals 

that the prototype “! ts almost none of them.”  Nonetheless, this does provide a suitable 

starting point for what one might call the conventional model of dispute resolution.  

This is clearly at the formal binding end of the spectrum.  At the other end of the scale, 

problem solving between the parties represents the informal, non-binding approach, the 

successful outcome of which is an agreement to “settle”.  

In its most basic form direct negotiation provides a simple party based problem 

solving technique.  A further dimension is added when either party introduces advisers.  

Nonetheless, the essential feature of this process is that control of the outcome remains 

with the parties.  Litigation and arbitration require the parties to submit their dispute to 

another who will impose a legally binding decision.  

Negotiation is a “process of working out an agreement by direct communication.  It is 

voluntary and non-binding.”  The process may be bilateral (between two parties) or it 

could be multi-lateral (many parties).  Each party may utilise any form of external expertise 

it considers necessary, and this is often described as “supported negotiating”.

Mediation is a “private, informal process in which parties are assisted by one or more neutral 

third parties in their e" orts towards settlement.”  The new and distinguishing feature here 

is the addition of a neutral third party who aids the parties in dispute towards settlement.  

A further important factor is that the mediator does not decide the outcome; settlement 

lies ultimately with the parties.  A distinction is often made between styles of mediation 

1     Schapiro, M. (1981) Courts: A Comparative 

and Political Analysis, Chicago and London, 

The University of Chicago Press.
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which are ‘facilitative’ and those that are ‘evaluative’.  During a facilitative mediation, the 

mediator is trying to re-open communication between the parties and explore the options 

for settlement.  The mediator does not openly express his/or her opinions on the issues.  If, 

on the other hand, the mediator is called upon to state his opinion on any particular issue 

then he/she is clearly making an evaluation of that issue.

Mediation or conciliation refers to a process in which an independent third party re-opens 

or facilitates communications between the parties and so aids the settlement process.  

The process can be facilitative in that the third party merely tries to aid the settlement 

process, or evaluative in that the third party comments on the subject matter or makes 

recommendations as to the outcome.  In the UK, the facilitative style of third party 

intervention is most frequently referred to as mediation, and conciliation is reserved 

for the evaluative process.  ACAS is most widely associated with this evaluative style of 

conciliation in labour disputes, and more recently the ICE in connection with conciliation in 

civil engineering disputes.  On the other hand, CEDR promotes a style that is more focused 

towards the facilitative end of the spectrum and refers to this as mediation.  The position 

is not necessarily the same internationally.  Mediation refers to a more interventionist 

evaluative approach in some parts of the world.  

Table 1: facilitative and evaluative processes

Mediation or Conciliation

Facilitative

The mediator/conciliator aids the 

negotiation process, but does 

not make recommendations

Evaluative

The mediator/conciliator makes a 

recommendation as to the outcome

In practice a mediation which starts o!  in a purely facilitative way may become evaluative 

in order to try and reach a settlement.  This may occur intentionally, at the request of the 

parties or with forethought on the part of the mediator, or unintentionally by the words 

or actions of the mediator.  The boundary is clear in theory, but not necessarily in practice.  

Table 2: Settlements and decisions

Control of the outcome rests 

with the parties

Decisions are imposed

Negotiation

Mediation

Conciliation

Litigation

Arbitration

Adjudication

Expert determination

Nonetheless, at a basic level a distinction can be made between «settlement» processes 

and «decision» imposing processes.  Control of the outcome, or the power to settle rest 

with the parties during negotiation, mediation and conciliation.  By contrast, «adjudicative» 

or «umpiring» processes, such as litigation, arbitration and adjudication, rely on the judge, 

arbitrator or adjudicator having the power to impose a decision.
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Figure 1: ‘The Dispute Resolution Landscape’

Source: Mackie, K. Miles, D. and Marsh, W. (1995) Commercial Dispute Resolution: An ADR 

Practice Guide, Butterworths, London, p. 50.  The chart was derived from a chart by Professor 

Green of Boston University (1993).

What we have then, are three core techniques, which may be employed in the resolution 

of disputes.  First, negotiation, which refers to the problem solving e� orts of the parties.  

Second, third party intervention that does not lead to a binding decision being imposed 

on the parties. Finally the adjudicative process, the ultimate outcome of which is an 

imposed binding decision.  

This approach has been adopted by Green and Mackie (1995), who refer to the “three 

pillars” of dispute resolution2  The discrete techniques may be introduced under one of 

the three pillars, depending upon the main characteristics of the particular technique; see 

diagram above.

Arguably, all dispute resolution techniques are built upon three basic principal methods: 

negotiation, mediation/conciliation, and some form of adjudicative umpiring process.

Dispute pyramid.

Only very few disputes result in litigation or arbitration.  Many disputes are resolved 

or settled through a wide range of alternative processes.  Research by Sarat (1985) 

demonstrated that an even greater number of claims and grievances emerge but are not 

pursued.2  He suggests that the stages of a dispute’s manifestation and escalation could 

be represented visually as a pyramid.  This “disputes pyramid” represents the stages in the 

disputing process.

Negotiation Mediation Adjudication

Facilitative        Evaluative

mediation        mediation

Mini-trial or 

executive tribunal

Med-ArbConcensus- building

Variations on 'neutral

expert’ types of process

Conciliation Litigation

Arbitration

Expert determination

Adjudication

Ombudsmen

Dispute Review Boards

Neutral fact-finding

Expert appraisal

Early neutral evaluation

2     Mackie, K. Miles, D. & Marsh, W. (1995) 

Commercial Dispute Resolution, Butterworths, 

London.

3     Sarat, A. (1985) The Litigation Explosion, 

Access to Justice, and Court Reform; Examin-

ing the Critical Issues, 37 Reutgers Law Review 

299, at p.332.
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Gallanter makes reference to the disputes pyramid, stating that the lower layers relate to 

the construction of disputes, whilst the upper layers relate to lawyers and the courts.4  He 

considers that the o�  cial system of the courts and lawyers may be visualised as the upper 

layers of a massive legal iceberg.  Data may be collected on the occurrences of litigation 

which is in the public domain.  He goes on to consider that there are 3 main categories of 

alternative to litigation:

1. Uno!  cial systems.  This includes all forms of private settlement process.

2. Inaction or lumping it.  This means that the complaint or claim is not pursued.

3. Exit.  This refers to a withdrawal from a situation or relationship by moving, 

resigning, severing relationships or ! nding new partners.

Figure 2; The disputes pyramid

Source; Sarat, A. (1985) The Litigation Explosion, Access to Justice, and Court Reform: 

Examining the Critical Issues 37 Reutgers Law Review 299, at p. 332.

The use of exiting from a relationship will essentially depend upon the availability of 

alternative opportunities or partners.   Uno�  cial systems comprise a continuum of 

situations where parties settle amongst themselves by reference to the o�  cial rules and 

sanctions provided by the institutional facilities.5
4     Gallanter, M. (1983) ‘Reading the land-

scape of disputes; what we know and what 

we don’t know (and think we know) about 

our allegedly contentious and litigious soci-

ety’.  UCLA Law Review 31, p.4.

5     Galanter, M. (1974) ‘Why the “Haves” Come 

Out Ahead: Speculation on the Limits of Legal 

Change,’ Law and Society, Fall, 95-160.
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Alternative Dispute Resolution 

The term ADR has attracted a great deal of attention in legal and quasi-legal � elds since the 

mid 1980s.  However, the 1990s appear to have witnessed an enormous growth in the “ADR 

debate” with an ever increasing sphere of academics, lawyers and consultants entering the 

arena.  Although the concept of dispute resolution techniques which are an alternative to 

the court system is not new, the more recent advent of the acronym is essentially taken to 

describe the use of a third party mediator who assists the parties to arrive at a voluntary, 

consensual, negotiated settlement.  Whilst the origins of mediation may be ancient and 

eastern the recent more formalised technique has principally developed in the USA.6  

In the UK, mediation was initially taken seriously in the resolution of family disputes.7  But, 

has mediation, or other alternative methods, attracted equal attention in construction?  

Not only is the construction industry important nationally and internationally, but it is 

also, arguably, the largest industry in the UK; attracting an equally large volume of diverse 

disputes, across a wide range of values.

The literature available indicates that ADR is a widely discussed discipline within the 

jurisprudence of construction disputes.  Many writers provide an anecdotal review of the 

subject matter.  Few writers venture beyond the normative to consider the reality of ADR, 

and many assume that this term relates only to mediation. In fact, many writers reveal 

their attitude towards the subject by suggesting that ADR may be taken to mean any of 

the following:

• Alternative dispute resolution;

• Appropriate dispute resolution;

• Amicable dispute resolution;

• Another dammed rip-o! ;

• Another disappointing result;

• Another drink required.

Nonetheless, some empirical research does exist.  The Turner Kenneth Brown Report  

found that executives responsible for company legal services believed that ADR o! ered 

far more advantages than disadvantages, with 75% of the respondents considering ADR 

developments as a positive step and only 6% considering it negative.8  Watts and Scrivener  

provide a comparative analysis of construction arbitration in Australia and the UK.9  In the 

US, research by Stipanowich (1996) has documented the rise of mediation, which was � rst 

taken seriously by the US construction industry.10  Apparently the Army Corp of Engineers 

pioneered the process in order to reduce the high costs of litigation.  Stipanowich’s recent 

survey indicates that 76% of the respondents had been involved in mediation during the 

12 months preceding the completion of the questionnaire.

In the UK, Fenn and Gould completed a project based on Stipanowich’s US survey.11  

Surprisingly few mediations appear to have taken place in comparison to the size of the 

industry.  Whilst 70% of the respondents could recount the bene� ts of ADR less than 30% 

had actually been involved in an ADR process.  In fact none of the respondents had been 

involved in more than 5 mediations in the preceding 12 month period.  More recently 

Brooker and Lavers report on their work in the speci� c area of ADR in construction disputes, 

and accuse contractors of avoiding mediation.12 

6     Pheng, L. S. (1996) ‘The In" uence of 

Chinese Philosophies on Mediation and Con-

ciliation in the Far East’, Arbitration, February, 

p.16-20.

7     Roberts, S. (1996) ‘ADR and Lawyer 

Negotiations’ in Odams, A.M. and Higgins, J. 

Commercial Dispute Resolution, Construction 

Law Press, London, pp.229-241

8     Turner Kenneth Brown (1993) Alternatives 

to Litigation in the UK, Turner Kenneth Brown 

Library, London.

9     Watts, V. and Scrivener, J. (1994) Building 

Disputes Settled by Litigation.  Comparison of 

Australia and the UK.

10     Stipanowich, T. J. (1996) ‘Beyond Arbitra-

tion:  Innovation and Evolution in the United 

States Construction Industry’ 31 Wake Forest 

Law Review 65.

11     Fenn, P Gould N (1994) ‘Dispute resolu-

tion in the UK construction industry’ DART 

Conference Lexington, Kentucky, USA, 16-19 

October

12     Lavers, A. and Brooker, P. (1997) Contrac-

tors’ Negative attitudes are hindering the 

development of ADR, paper delivered to Arbrix 

Club, Kings College London
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The results of the largest survey of dispute resolution in the construction industry carried 

out just before the introduction of adjudication is set out in Gould, N, Capper, P. et al.13 

Bene! ts of ADR

Maintains a business relationship

The proponents of ADR argue that processes such as mediation can maintain existing 

business relationships as the parties are aided towards a settlement.

Speed

The average mediation lasts 1-2 days.  The proponents of ADR frequently compare this to 

a trial lasting years.  It is however important to remember that the parties may not be in a 

position to forge a settlement early on in the dispute process and it may in fact take many 

months or even years before they are in a position to mediate e! ectively.

Lower cost

Clearly a short mediation is a cheaper event than a trial or arbitration.  Some argue that 

lawyers are unnecessary in the process (and therefore a further cost saving is made) while 

other consider lawyers a valuable addition.

Con! dentiality

The proceedings of a mediation are con" dential.  Contrastingly, litigation is in the public 

domain and arbitration may become public if there is an appeal.  Con" dentiality is an 

advantage as some clients wish to keep their disputes from the public domain.  

Flexibility

Arbitration and litigation is based upon the rights and obligations of the parties to the 

dispute.  On the other hand a mediated settlement focuses on the parties’ interests and 

needs.  The mediator encourages the parties to search for a commercial solution which 

meets with both parties’ needs.  

Greater satisfaction

Many proponents of ADR argue that the ADR process and the outcomes are more 

satisfying for the parties than a trial or arbitration.  Apparently the reaching of a settlement 

by consensus is viewed as producing high levels of satisfaction for the parties.  Research 

has suggested that high levels of satisfaction are not attained.  However, a mediated 

outcome is still more satisfactory than other forms of imposed decisions such as litigation, 

arbitration or adjudication.  

Perceived disadvantages of ADR

I will disclose my hand

Parties are frequently concerned that they may disclose some important aspect of their 

argument which will then aid the other side in the event that the mediation is not successful 

and the matter proceeds to trial.  Mackie et al suggests that this belief is more perceived 

than real and notes three points.14  First, if a party has a strong case then disclosure of the 

strengths is likely to assist in settlement.  Second, if the party has a weak case then there is 

perhaps little advantage in “prolonging the agony”.  Third, if as in the majority of instances 

the case is not particularly strong or weak then surely it is best to consider ADR. 13     Gould, N.  Capper, P.  Dixon, G.  & Cohen, 

M (1999) ‘Dispute resolution in the construction 

industry,’ Thomas Telford, London 

14     See footnote 2
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There is pressure to settle

Some of those individuals who have experienced mediation suggest that as the process 

goes on the pressure to settle builds.  This is no doubt borne out by the fact that many 

mediations are over during the course of one day and that frequently the parties and the 

mediator will work late into the evening in order to forge a settlement.  

I will give the impression of weakness or liability

Some have argued that to suggest ADR or mediation demonstrates a weakness in the case.  

While this may have been true at the start of the 1990’s it is arguably less of a disadvantage 

today.  

Mediation and conciliation

To mediate means to act as a peacemaker between disputants.  It is essentially an informal 

process in which the parties are assisted by one or more neutral third parties in their 

e! orts towards settlement.  Mediators do not judge or arbitrate the dispute.  They advise 

and consult impartially with the parties to assist in bringing about a mutually agreeable 

solution to the problem. A mediator does not impose a decision on the parties in dispute, 

but assist them to reach their own settlement.

The origins of mediation and conciliation can be traced to China some 3,000 years ago.  

More speci" cally, China has used these techniques as a primary dispute resolution process 

whilst other parts of the world have resorted to some form of adjudicative process.  State 

courts have been used as a mechanism to support socialist ideals and, as such, have 

performed a controlling function with regard to activities considered as criminal.15  On 

the other hand, activities relating to commerce fall outside of socialist ideals, as do non-

criminal matters relating to private individuals.  The resolution of these disputes by informal 

processes were encouraged in order to maintain ‘harmony’ in the community.

More recently, and probably during the past 10 to 15 years, there has been a growing 

international awareness of the bene" ts of mediation as a dispute resolution technique.  In 

the US, research by Stipanowich has documented the rise of mediation, which was " rst 

taken seriously by the US construction industry.16   Apparently the Army Corps of Engineers 

pioneered the process in order to reduce the high costs of litigation.  

In the UK, this recent move towards mediation under the banner of ADR " rst developed 

in the area of family disputes.  The commercial sector began to take an interest in the late 

1980s and CEDR was formed in 1990 in order to promote ADR in the general commercial 

setting, primarily through mediation.  Speci" cally in relation to the construction industry, 

the ICE established a conciliation procedure in 1988.  More recently, the courts have 

piloted a court based mediation scheme.17   

Adjudication

The term adjudication can be misleading.   In its general sense it refers to the process 

by which the judge decides the case before him/her or the manner in which a referee 

should decide issues before him or her.  More speci" cally, adjudication may be de" ned 

as a process where a neutral third party gives a decision, which is binding on the parties 

in dispute unless or until revised in arbitration or litigation.  This narrow interpretation 

may refer to the commercial use of an adjudicator to decide issues between parties to a 

15     Palmer, M. J. E. (1991) ‘Mediation in the 

People’s Republic of China:  some general 

observations’ in Mackie, K. J. (ed.) A handbook 

of dispute resolution, Routledge, London. 

p221-230

16     Stipanowich, T. J. (1994) What’s Hot and 

What’s Not, DART conference proceedings, 

Kentucky, October.

17     Butter, N. (1997) ‘Mediation and the 

Courts: " rst o#  cial pilot mediation’, The Expert, 

September, p. 17
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contract.  The use of an adjudicator is found in a variety of standard forms of contract used 

in the construction industry.18 

Until recently, adjudication in the construction industry has displayed certain characteristics.  

First, the adjudicator is a neutral individual who is not involved in the day to day running of 

the contract.  He or she is neither an arbitrator, nor a State appointed Judge.  Second, the 

adjudicator enjoys his or her powers by virtue of the agreement between the parties.  In 

other words the parties have agreed by contract that the decision of the adjudicator shall 

decide the matter for them.  Third, the adjudicator’s decision is binding on the parties, 

and therefore, unlike mediation, the process does not require the co-operation of both 

parties.  Fourth, adjudicators decisions are usually expressed as being binding until the 

end of the contract when either party may seek a review of the decision, most commonly 

by arbitration.  Finally, adjudication is not arbitration and is therefore not subject to the 

Arbitration Act 1996.  

It follows therefore that an adjudicator’s powers are limited to those which are contained 

in the contract.  For example, the DOM/1 (a widely used standard form of sub-contract) 

made use of an adjudication provision in relation to payment and set-o� .  However, the 

position changed on 1 May 1998 with the introduction of statutory adjudication under the 

Housing Grants, Construction and Regeneration Act 1996.  

Statutory Adjudication

The introduction of statutory adjudication under Section 108 of the Housing Grants 

Construction and Regeneration Act 1996 was one of the key recommendations in the 

Latham Report (1994).  Latham recommended that a system of adjudication should 

be introduced within all of the standard forms of contract, unless some comparable 

arrangement already existed for mediation or conciliation.   He further recommended that 

the system of adjudication should be ‘underpinned by legislation’, capable of considering 

a wide range of issues and that the decision of the adjudicator should be implemented 

immediately.

Housing Grants Construction and Regeneration Act 1996

The Housing Grants Construction and Regeneration Act received Royal Assent on 24th 

July 1994.  However, those parts relating to construction (Part II of the Act) were not 

brought into force until the Scheme for Construction Contracts had been a!  rmed by 

Parliament.  The Scheme and that part of the Act relating to construction commenced 

on 1 May 1998.   At the same time an exclusion order reduced the scope of adjudication 

in relation to certain statutory provisions, contracts relating to private " nance initiative 

" nance agreements, and development agreements. 

The Act sets out a framework for a system of adjudication.  All construction contracts must 

meet this minimum criterion.  Should a contract fail to meet these minimum requirements 

then the Scheme for Construction Contracts will apply.  A consultation document was 

issued by the then Department of the Environment in November 1996.  This document 

indicated the likely content of such a scheme.  However, this document received 

widespread attention and criticism.19  

18     McGaw, M. (1992) ‘Adjudicators, Experts 
and Keeping out of Court’ Legal Obligations 

in Construction, Constructional Press pp. 605 

– 664.
19     Enderson, G. (1996) ‘Disputes, Draft 
Provokes Fury in Construction’, Building, 28th 

March, p.2.
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Statutory Adjudication - The Process 

Under Part II of the Housing Grants Construction and Regeneration Act 1996 a party to 

a construction contract is unilaterally given the right to refer a dispute arising under the 

contract to adjudication.  The Act only applies to “construction contracts” which fall within 

the detailed de� nition of Section 104 for example, “architectural design, surveying work or 

to provide advice on building, engineering, interior or exterior decoration or the laying out 

of landscape in relation to construction operations” are included within the scope of the 

Act, whilst contracts of employment are expressly excluded.  

In addition, a construction contract is de� ned so as to include an agreement to carry 

out “construction operations”.  Construction operations are further de� ned in Section 

105 to include a wide variety of general construction related work together with a list of 

exceptions.  A notable exception is a construction contract with a residential occupier.    

Section 108 sets out the minimum requirements for an adjudication procedure.  These 

may be summarised as follows:-

1. Notice:  A party to a construction contract must have the right to give a notice “at 

any time” of his intention to refer a particular dispute to the adjudicator.

2. Appointment:  A method of securing the appointment of an adjudicator and 

furnishing him with details of the dispute within 7 days of the notice is mandatory.

3. Time scale:  The adjudicator is then required to reach a decision within 28 days 

of this referral.  It will not be possible to agree in advance of any dispute that 

additional time may be taken for the adjudication.   

4. Extending the timescale: The adjudicator may extend the period of 28 days by 

a further 14 days if the party refereeing the dispute consents.  A longer period 

can only be agreed with the consent of all the parties.  Such agreement can only 

be reached after the dispute has been referred 

5. Act impartially:  The adjudicator is required to act impartially.

6. Act inquisitorially:  The Act requires that the adjudicator “takes the initiative in 

ascertaining facts and the law”.  This gives the adjudicator power to investigate 

the issue in whatever manner he or she deems appropriate given the short time 

scale available. 

7. Binding nature:  The decision of the adjudicator is binding until the dispute is 

� nally determined by legal proceedings, by arbitration or by agreement.  Phillip 

Capper suggests that the ‘until’ formulation gives an unfortunate interim air to 

the decision almost inviting the view that it ought to be reopened at a later 

stage”.20  The Act does, however, go on to say that the parties may agree to accept 

the decision of the adjudicator as � nally determining the dispute. 

8. Immunity: The adjudicator cannot be held liable for anything done or omitted 

in the discharge of his function as an adjudicator unless acting in bad faith.  This 

protection is extended to any employee or agent of the adjudicator.

The Scheme for Construction Contracts21

If the construction contract does not comply with the above eight requirements then the 

Scheme will be implied into the contract.  Alternatively, if the construction contract does 

comply with the above provisions then the parties may include further more detailed 

20     Capper, P. (1997) Adjudicator, Dispute 

Resolution 97, CIC conference on Arbitration, 

Adjudication and Expert Determination in Con-

struction, London Hilton, 15th January.

21     The Scheme for Construction Contracts 

(England and Wales) Regulations 1998 (SI No. 

649)
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provisions and perhaps a procedure for enforcement.  Essentially then the parties can 

achieve compliance with the Act in one of four ways:

1. the parties could adopt the Scheme;

2. adopt one of the standard forms contract which sets out a series of adjudication 

rules;

3. adopt one of the alternative sets of rules, for example, the Institution of 

Civil Engineers Adjudication Procedure, the Construction Industry Council 

Model Adjudication Procedure or the Centre for Dispute Resolution Rules for 

Adjudication, the Institution of Chemical Engineers Adjudication Rules, the 

Technology Court Solicitor’s Association Rules; or

4. draw up their own set of bespoke rules.

Section 114(1) provides that the Secretary of State for England and Wales and the Lord 

Advocate for Scotland “shall by regulation make a Scheme (“the Scheme for Construction 

Contracts”) containing provisions about the matters referred to” in the Act.  The Scheme 

for England and Wales was introduced by a statutory instrument which commenced 

on 1 May 1998 (Statutory Instrument 1998 number 649).  In its consultation paper, the 

Department of the Environment (as it was) stated that:

“The Scheme may be used to remedy de� ciencies in contractual adjudication 

agreements ... and also to provide payment terms”.

The Scheme detailed in the statutory instrument is divided into two parts; the � rst dealing 

with adjudication, and the second with payment.  If a construction contract does not 

contain adjudication provisions, which satisfy the eight key requirements of the Act then 

the Scheme applies in its entirety.  The aim of the Scheme is to provide a series of workable 

arrangements which detail the mechanics of adjudication in the event that either no 

provision is made in the contract or an inadequate provision is included in the contract.  

The Scheme is therefore an attempt to provide a workable adjudication procedure which 

supplements the skeletal regime in the Act.  For example the Scheme states that the 

written notice must brie� y set out the nature and description of the dispute, the parties 

involved, details of where and when the dispute arose, the remedy sought and the names 

and addresses of the parties to the contract.  Further, the Scheme contemplates that there 

may be more than two parties to the contract and requires the notice of referral to be 

given to “every other party”.  In addition, an attempt is made at joinder of related disputes 

and di� erent contracts and the adjudication at the same time of more than one dispute, 

but only with the consent of all parties. 

Alternative standard form rules

A range of alternative standard form adjudication procedures have developed from 

di� erent corners of the industry.  The Construction Industry Council (“CIC”) launched the 

� rst edition of the Model Adjudication Procedure.22  The CIC is an umbrella body which 

seeks to represent both the supply and demand side of the construction industry.  At 

the same time the O!  cial Referee’s Solicitors Association produced an adjudication 

procedure.23  

22     The Construction Industry Council Model 
Adjudication Procedure First Edition  is the 
TeCSA Adjudication Rules, 2002 version 2.0

23     TeCSA Adjudication Rules 202 version 2.0



11

Adjudication and ADR: an overview

www.fenwickelliott.co.uk

More interestingly, the Centre for Dispute Resolution (CEDR) was quick to establish an 

adjudication procedure.24  At the time 99% of CEDR’s work was in the � eld of mediation, 

and one might speculate that the development of CEDR’s rules related to market sector 

protection rather than market opportunities, as their rules remind parties that mediation 

can be used at any time.

From a legal perspective it is helpful to consider the construction industry as comprising 

the building sector and the civil engineering sector.  Standard forms for building work 

have traditionally been dominated by the Joint Contracts Tribunal (“JCT”), while the 

Institution of Civil Engineers’ standard forms have dominated the civil engineering side 

of the industry.  These two bodies have adopted slightly di� erent approaches to the Act.  

JCTs’ Amendment 18 was clearly a large scale amendment to the JCT form, and one which 

included its own adjudication procedures. 

A large proportion of Amendment 18 was incorporated in the 1998 versions of the JCT 

Standard Form Contracts.  JCT 2005 has now abandoned the rules in favour of the Scheme.   

On the other hand, the ICE choose to produce a stand alone adjudication procedure that 

is then referred to in the standard forms.  In addition, the ICE have attempted to maintain 

conciliation within the framework of their multi-tiered dispute resolution clause, whilst 

leaving the engineer’s decision as the primary tier.

Hybrid and multi-stage techniques

This section considers “hybrid” variations to the core processes, together with a range 

of “multi-stage” procedures. A variety of dispute resolution and con! ict avoidance 

mechanisms are explored.  Approaches such as the DRA and DRB seek to deal with con! ict 

early on and avoid the formation of full-blown disputes.  Multi-stage procedures are also 

considered. 

Med-Arb

Med-Arb is essentially a hybrid ADR two-stage process.  In the � rst stage the parties 

attempt to settle their dispute amicably in the forum of mediation.  If settlement cannot be 

found then the parties move to the second stage; arbitration.  The essential characteristic 

of this technique is that the mediator in the � rst stage becomes the arbitrator for the � nal 

and binding stage.  The commitment by the parties to use this process may arise either 

through the contract in the form of a multi stage dispute resolution clause or alternatively 

the parties may agree to bind themselves to Med-Arb once a dispute has arisen.  

The apparent advantages of Med-Arb are that it combines the bene� ts and possibility of a 

mediated settlement with the � nality of arbitration.  As Newman et al points out25:

“Med-Arb recognises that arbitration may not resolve all the issues between 

the parties but limits the arbitration solely to the intractable disputes, thereby 

bringing a cost and time saving to the parties.”

Some commentators have expressed their concerns over such a procedure.  Is it not the 

case that Med-Arb compromises the intermediary’s capacity to act, initially as a facilitative 

mediator and then in an adjudicative capacity, without restricting the ! ow of information. 

24     CEDR (1998) Rules for Adjudication, 
including guidance notes
25     Newman, P. (1999) ADR in the construc-

tion industry
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The fundamental objection to such an approach is that the parties will not wish to reveal 

con� dential information during private sessions with the mediator which may then taint 

the mediator/arbitrators’ view of their during the arbitration.

Dispute Resolution Adviser

The basic concept of a Dispute Resolution Adviser “DRA” involves the use of a neutral 

third person who advises the parties to a disagreement or dispute and suggests possible 

settlement options.  This concept is clearly similar to that of the Early Settlement Adviser.  

According to Wall the idea stemmed from Cli! ord Evans who, in 1986, suggested the use 

of an ‘independent intervener’.26  The independent intervener would be paid for equally 

by the employer and contractor to settle disputes as they emerged, rather than wait until 

the end of the contract.  The decision would be binding until the end of the project when 

either party could commence arbitration proceedings.  Unlike the independent intervener 

the DRA does not make interim binding decisions, but advises on the means by which 

settlement could be achieved.  The power to settle ultimately rests with the parties.

There are a variety of bene� ts with such an approach.  First, disagreements at site level can 

be addressed before a full-blown dispute develops.  Not only does this avoid the break-

down in working relationships which could then a! ect the rest of the project’s duration, 

but it also allows the issues to be dealt with whilst they are fresh in the parties minds.  

Further, neither the parties nor the adviser are limited to a ‘legal’ outcome in the sense that 

the settlement could encompass wider solutions mutually bene� cial to the parties and 

the project.  The disadvantage is that the parties may be unable to agree or may reject the 

DRA’s advice.  Because they are not bound by the advisers suggestions the dispute may 

continue to develop.

The logical conclusion was developed by a working party of the Chartered Institute of 

Arbitrators, and labelled the Dispute Adviser.  Severn presents the working party’s two 

stage solution, which classi� es disputes as being either ‘minor disputes’ or ‘major disputes’, 

and makes use of a Dispute Adviser.27   Severn 1989 Minor disputes are those initial 

disagreements which may be dealt with by the Dispute Adviser, or some other expert 

who the parties and the Adviser call in.

If a settlement is not reached or the problem continues then the minor dispute becomes 

a major dispute.  Major disputes may be conciliated, mediated or the Dispute Adviser may 

make a recommendation.  In this context conciliation refers to a purely facilitative process 

whilst mediation may lead to a written reasoned opinion, binding until overturned by 

arbitration.  The Dispute Adviser may make a recommendation about a likely settlement 

which the parties could accept or reject, or alternatively help the parties to select either 

conciliation or mediation in order to progress the resolution of the dispute.  In any event 

major disputes lead to a binding recommendation, rather than allowing a reticent party 

the opportunity of delaying payment until post completion arbitration.

Wall presents the most widely recognised use of a Dispute Resolution Adviser in practice 

in the form of a complete process - the DRA System.  His model was � rst developed for use 

by the Hong Kong Government’s Architectural Services Department in the refurbishment 

of the Queen Mary Hospital in Hong Kong.  It is a hybrid system which builds on existing 

concepts.  He states that the: 

26     Wall, C (1992) ‘The Dispute Resolution 

Adviser in the Construction Industry,’ in Fenn, 

P. and Gameson, R. (Eds.) Construction Con� ict 

Management and Resolution, E & FN Spons, 

London, p.328.

27     Severn, K. (1989) New Concepts in the 

Resolution of Disputes in International Con-

struction Contracts
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“DRA system draws upon the independent intervener concept as modi� ed by 

the Dispute Adviser but provides a far more � exible approach.  It embodies the 

dispute prevention attributes of the Dispute Review Board and Project Arbitration, 

it uses partnering techniques to re-orient the parties’ thinking and encourages 

negotiation by using a tiered dispute resolution process.  It is based on giving 

the parties maximum control through the use of mediation techniques but also 

includes prompt short-form arbitration which encourages voluntary settlement 

and, if necessary, provides a � nal and binding resolution to the dispute.”

The complete process has several distinct stages.  First, at the commencement of the 

project the DRA undertakes partnering styled activities in order to build a rapport with the 

parties whilst at the same time encouraging the parties to work as a team.  Second, the 

DRA will then visit site on a regular basis in order to maintain a level of familiarity with the 

project and its participants.  This also provides the opportunity for the DRA to assist in the 

settlement of any disagreements which may have arisen since the last visit.  

Figure 2: Outline of the DRA system, adapted from Wall, C.

The third distinct stage of the DRA’s work relates to formal disputes.  The contract provides 

a time limit of 28 days within which any decisions or certi� cates issued under the contract 

may be challenged.  If a decision or certi� cate is not challenged then it becomes � nal and 

binding.  In the event of a challenge, the parties have 28 days within which to try and 

resolve the matter by direct negotiations.  If unsuccessful the aggrieved party is required to 

issue a formal notice of dispute within the 28 day period, otherwise the right to challenge 

is lost.  It is most likely that the DRA will have tried to facilitate the early settlement of such 

disputes, but in the event that a Notice of Dispute is issued then the DRA and the site 

representatives have 14 days to attempt to resolve the dispute.
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During this period the DRA may try almost anything to resolve the dispute, from mediation 

to calling in an expert in the particular area if the problem proves to be beyond his/her 

expertise.  The important point is that any evaluation is carried out by another neutral 

third party and not the DRA.  By maintaining a purely facilitative role the DRA does not 

jeopardise the impartial and neutral position which he/she has developed with the 

parties.  Time limits may be extended under certain circumstances and the process comes 

to an end in the event of a successful settlement or resolution.  The parties could agreed 

on a settlement or they may agree to be bound by an expert’s opinion.

The fourth stage relates to disputes which have not been settled at site level.  The DRA 

produces a report which outlines the nature of the disputes and each party’s viewpoint; 

this may contain a non-binding recommendation or evaluation of the dispute.  The site 

representatives are given an opportunity to check the accuracy of the report and comment.  

This provides an important chance for the individual disputants to review their position 

before the report is passed to senior management.  Senior management should be able to 

obtain a clear picture of the nature of the dispute and bring a non-emotional perspective 

to the problem.  The DRA may continue to facilitate the resolution of the dispute at senior 

management level.

At the � fth stage, if the matter remains unresolved 14 days after the DRA’s report, then 

a short-form arbitration may be employed.  This should take place within 28 days from 

termination of the senior management’s e� orts.  An arbitrator is selected by the parties or 

if they cannot agree, then the DRA will select an arbitrator.  The contract provides the rules 

for the short-form arbitration which include the following key elements: 

• one issue or a limited number of issues, conducted in one day per issue, 

• each party is given the opportunity to present, 

• each party to have an equal amount of time, 

• the arbitrator has 7 days to make a written award which is � nal and binding, and 

• disputes over time or money are resolved using � nal o� er arbitration where the 

arbitrator must select one or the other � gure.

According to Wall , the Queen Mary Hospital project has raised “numerous problems yet 

there have been no disputes”.28  The Architectural Services Department has used the DRA 

on other large projects and apparently now ensures that the system is used on all building 

projects with a value in excess of HK$ 200 million.  

Dispute Review Boards (“DRBs”)

The concept of the Dispute Review Board “DRB” appears to have developed in the USA.  It 

is essentially a process where an independent board of three people evaluates disputes 

as they arise during the project and make settlement recommendations to the parties.  

The board is constituted at the commencement of the project, much like a panel of 

three arbitrators.  Each party selects one board member.  The parties may then agree on 

the third or, if they fail to do so, the two board members will select the third.  The board 

periodically visits the site and receives project information to ensure familiarity with the 

project and the parties.  The board meets regularly to discuss problems or disputes, hears 

presentations from the parties and suggests solutions.28     Wall, C (1994) The Dispute Resolution 

Adviser, DART Conference 16-19 October, 
Lexington, Kentucky p. 10
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It seems that the main bene� t of the DRB is that its mere existence helps to prevent disputes.  

The parties themselves become familiar with the board’s view on particular issues which 

then aids the negotiation and settlement process which the parties undertake before 

presenting their dispute to the board.  The main disadvantage is the cost of such a system.  

The non-binding nature also implies a risk that disputes may not settle, and may therefore 

fester and disrupt the project.  The board evaluates the disputes, and there is a danger that 

one party may perceive that the board is bias if a series of evaluations run contrary to that 

party’s expectations.

Dispute Adjudication Board “DAB”

In 1999 FIDIC produced a new suite of Standard Forms (the red, yellow and silver books).29  

These new forms introduced a contractual Dispute Adjudication Board procedure.  In 

e! ect, part of the function of the engineer had been removed, thus giving the Dispute 

Adjudication Board the power to deal with disputes arising during the course of the works.  

The engineer is, of course, still required under these new forms to determine matters 

such as extension of time, valuation of variations and so on.  However, the engineer is 

recognised now to be acting solely for the employer, unlike the previous FIDIC Conditions 

where he was required to act impartially.

Clause 20 of the 1999 FIDIC Conditions sets out the procedure, and requires the party to 

appoint a Dispute Adjudication Board within 28 days of the commencement date of the 

contract.  It will normally comprise three parties, so each party nominates one member for 

the approval of the other.  The parties then consult with their nominated members before 

then agreeing a third member to act as Chairman.

Interestingly, a tri-partite agreement is to be entered into by the employer, contractor 

and the members of the Dispute Adjudication Board30.  Essentially, the fees are to be met 

jointly by the employer and contractor, the members of the DAB are to impartial and 

independent, and they must be available for site visits.  A default provision provides that 

the DAB should visit at intervals of not less than 140 days.

Either party may refer a dispute to the DAB.  Once referred, the DAB has 84 days to give a 

decision.  The DAB will need to establish a timetable for receiving submissions, reviewing 

the documents, visiting the site as necessary and conducting the hearing in order to issue 

its decision.  The 84 day period is a relatively short period of time given that the contract is 

mostly used on large international projects.

The decision of the DAB is binding, and the parties are required to give the decision e! ect 

immediately.  If either party is not satis� ed, then that party has 28 days within which to issue 

a “Notice of Dissatisfaction”.  This does not relieve the dissatis� ed party of the obligation 

of complying with the decision in the meantime.  The issuing of a Notice means that the 

DAB decision is not � nal and binding.  The DAB decision will become � nal and binding if 

a Notice is not issued.

If a Notice is issued, an attempt should be made to reach an amicable settlement.  If this 

fails, then the � nal dispute resolution procedure is arbitration.

29     FIDIC (1999) red, yellow and silver books

30     See Appendices to the FIDIC 1999 Forms
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The Impact of ADR on Litigation

There have been several highly signi� cant decisions regarding costs orders against 

successful litigants on the basis that those litigants failed to seriously consider mediation.  

The � rst of these was Susan Dunnett v. Railtrack Plc in the Court of Appeal.31  Susan Dunnett’s 

three horses had been killed when the gate to her paddock, which had been replaced 

by Railtrack, had been left open, allowing the horses onto the line.  The gate was not 

padlocked, nor was there any mechanism for automatically closing the gate, despite the 

fact that Susan Dunnett had warned Railtrack that people left the gate open.  There was 

an appeal and cross-appeal from the � rst instance decision, and in granting permission 

to appeal the Lord Justice stated that mediation or a similar process would be highly 

desirable in this particular case because of its inherent ! exibility.  

Regardless of the court’s suggestion Railtrack refused to engage in mediation.  Railtrack 

e" ectively won the appeal, but the Court of Appeal found that as Railtrack had refused 

to mediate then a costs order should not be made against the unsuccessful claimant.  

One of the Court of Appeal judges said that a skilled mediation could achieve results far 

beyond the courts, and a party who dismissed the opportunity for mediation without 

proper thought would su" er uncomfortable consequences.

The court of appeal was in e" ect following the view of Lord Woolf in Frank Cowl v. Plymouth 

City Council.32  In that case Lord Woolf emphasised the need for parties in dispute with 

public bodies to consider ADR.  Lord Woolf said that “today su#  cient should be known 

about ADR to make the failure to adopt it, in particular where public money is involved, 

indefensible.”   In Dunnett v Railtrack Lord Justice Brooke stated that:

“When asked by the Court why his clients were not willing to contemplate 

alternative dispute resolution, said that this would necessarily involve the 

payment of money, which his clients were not willing to contemplate, over and 

above what they had already o" ered.  This appeared to be a misunderstanding of 

the purpose of alternative dispute resolution. Skilled mediators are now able to 

achieve results satisfactory to both parties in many cases which are quite beyond 

the powers of lawyers and the courts alike…”

Given that the CPR requires the parties to consider ADR, then that obligation is extended 

into the pre-action protocols there is now clear obligation on the parties to seriously 

consider some form of mediation or other ADR process.  It seems that that obligation will, 

if ignored, lead to cost consequences, even if the party concerned is successful.  However, 

there may be some circumstances when a failure to mediate is justi� ed.

The case of Hurst v. Leeming33 gives some guidance as to when a refusal to mediate might 

be justi� ed.  The case concerned the dismissal of an action against a Barrister, Leeming.  

The Claimant argued that despite the dismissal of the action he should still receive his 

costs as Leeming had refused to mediate.  Leeming raised � ve reasons as to why he had 

refused to mediate:-

1) The legal costs already incurred were high;

2) The seriousness of the allegation, as it related to professional negligence;

3) The total lack of substance of the claimant’s claims; 

31     22 February 2002
32     The Times, 8 January 2002

33     9 May 2002
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4) The lack of any prospects of successful mediation; and

5) The obsessive character and attitude of Hurst, and his history of litigation.

Lightman, J in the Chancery Division considered each of these grounds and decided that 

the ! rst three were insu"  cient.  Therefore, the matter of legal costs already incurred, the 

seriousness of the allegation and the fact that there is no substance to the claim does not 

give valid reason for refusing to mediate.  However, lack of any prospects of a successful 

mediation, given the obsessive character and attitude of the Claimant and his repeated 

history of litigation, which demonstrated that it was highly unlikely that the Claimant 

would make any serious attempts to settle during a mediation was su"  cient.  Therefore, 

Leeming was not deprived of his full entitlement to costs.

The Court of Appeal has also recently held that there are circumstances within which it 

is reasonable to refuse to mediate. In the case of Alan Valentine v (1) Kevin Allen (2) Simon 

John Nash (3) Alison Nash34 the Respondents had put before the Court considerable 

correspondence which made it clear that real e# orts to settle the dispute had been made, 

and that the o# ers were reasonable and generous. 

The Respondents had also tried to arrange a “round the table” meeting. Those o# ers were 

refused by Valentine who sought the payment of a large sum of money in settlement. The 

Court of Appeal therefore distinguished this case from the case of Dunnett v Railtrack Plc 

even though the Respondents had refused Valentine’s o# er of mediation.  The Court of 

Appeal held that their refusal to mediate was reasonable, and so Valentine would pay the 

Respondent’s costs in resisting the appeal.

In Halsey v Milton Keynes General NHS Trust; Steel v (1) Joy (2) Halliday35 the Court of Appeal 

considered the important question of when a judge should impose cost sanctions on 

an unsuccessful litigant on the grounds that he refused to take part in mediation.  The 

judgment concerned two appeals, and also reviewed submissions from 4 interveners, 

namely; the Law Society, the Civil Mediation Council, the ADR Group and CEDR.  

In the ! rst case Mr Halsey died while in hospital.  Negligence was alleged by his widow 

but she was unsuccessful at trial and so the NHS claimed its costs.  Following Dunnett the 

claimant argued that the NHS should not receive its costs as the claimant had written to 

the NHS suggesting mediation.  The Trust refused on the basis that it believed that it had 

a good defence and should not be forced to make ! nancial o# ers to settle in mediation 

and so wanted to avoid the costs of mediation.  The claimant argued that this was an 

unreasonable refusal to mediate.  The trial judge did not agree with the claimant, and so 

made the usual costs order thus awarding the Trust its costs.

In the second case of Steel v (1) Joy and (2) Halliday the claimant was injured in two road 

accidents. The ! rst in 1996 and the second in 1999.  The defendants admitted liability 

and the only issue was whether the second defendant had caused further damage to 

the claimant.  The second defendant refused an o# er to mediation on the basis that the 

dispute concerned a question of law. The second defendant was successful and asked for 

its costs.  The trial judge awarded costs to the second defendant, thus following the usual 

costs rule.

34     29 July 2003

35     [2004] EWCA Civ 576
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Lord Justice Dyson made it clear that it was no longer necessary to make extensive references 

to the Civil Procedure Rules or Court Guides in order to demonstrate the importance of 

ADR. He did, however, draw a distinction between the court’s encouragement of parties to 

agree to mediate, and the court ordering the parties to mediate. Whilst he supported the 

court’s encouragement, even in the strongest terms, he considered it quite wrong for the 

court to order the parties to mediate. Forcing a “truly unwilling” party to mediate was not 

only unacceptable, but was also an obstruction to a party’s rights to access to the Court 

and a breach of Article 6 of the European Convention on Human Rights. 

This aspect of the case is particularly interesting (although orbiter) given that the 35th 

Amendment to the CPR introduced, from 1 April 2004, a mandatory mediation scheme for 

the Central London County Court.  Will this Scheme and the Amendment be challenged 

for directly con! icting with the ECHR?

The second aspect is the court’s “encouragement” to mediate.  In Dunnet v Railtrack the 

Lord Justice recommended mediation twice.  The Court of Appeal held that the successful 

party’s refusal to mediate was unreasonable, leading to cost sanctions.  The Model 

Directions for clinical negligence cases require the parties to consider mediation and if 

refusing to mediate to then " le reasons in court, which will be considered after judgment 

in respect of the award of costs.

Nonetheless the court’s encouragement to the parties to undertake some form of ADR 

may be robust, and cost sanctions may follow.  CPR Part 44.3(2) provides that the general 

rule is that an unsuccessful party will pay the costs of a successful party, but Part 44.3(2)(b) 

provides that “the court may make a di# erent order”.  If a court is to deprive a successful 

party of some or all of his costs because of a refusal to agree to ADR then “such an order is 

an exception to the general rule that the costs should follow the event”.  The key question 

was whether a party had acted unreasonably in refusing ADR.  At paragraph 16 of the 

judgment the question of whether a party had acted unreasonably in refusing ADR should 

included a consideration of:

(a) The nature of the dispute;

(b) The merits of the case;

(c) The extent to which other settlement methods have been attempted;

(d) Whether the costs of the ADR would be disproportionately high;

(e) Whether any delay in setting up and attending the ADR would have 

been prejudicial; and

(f ) Whether the ADR had a reasonable prospect of success.

He then considered each of these in turn. In respect of the " rst, the nature of the dispute, he 

acknowledged that there were some cases where ADR was not appropriate.  This included 

the determination of issues of law or construction, allegations of fraud, or disreputable 

conduct, resolving a point of law that arises from time to time and injunctive or other relief.  

In respect of the merits of the case, a party’s belief as to the strength of its case was 

also to be taken into account.  Otherwise invitations to mediate could simply be used 

as tactical ploys, and those with strong cases will be forced to mediate and thus incur 

additional costs despite the strength of their case. He therefore quali" ed Lightman J’s test 

in Hurst v Leeming by the inclusion of the word “unreasonably”, thus; “the fact that a party 
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unreasonably believes that he has a watertight case again is no justi� cation for refusing to 

mediate”.  Conversely, a reasonable belief that one has a watertight case may well justify 

refusing to mediate. 

Attempts at other settlement methods should also be considered. This will be relevant 

because it may demonstrate that one party is making an e! ort to settle or that the other 

has an unrealistic view in respect of the merits of its case. 

The cost of mediation in respect of the amount of the claim by comparison to the cost 

of litigation is another factor.  The costs of the mediation may only be minimal, perhaps 

the costs of one day in court, but it may be possible to resolve a dispute quite simply by 

a single day in court.

Delay is also a factor to take into account. Suggesting mediation late in the day may not 

be acceptable if it will delay the trial.  This � fth consideration is analogous to an issue raised 

in the adjudication case of Gibson v Imperial Homes,36 where HHJ Toulmin QC considered 

that adjudication may not be appropriate where “� nal dispute resolution” methods were 

“immediately available”. 

Whether the mediation had a reasonable prospect of success was a “critical factor”. It was 

crucial in Hurst v Leeming and rightly so in the Court of Appeal’s view.  Lightman J in Hurst 

v Leeming, considered that the question should be asked objectively.  So, a position of 

intransigence might lead to an adverse costs order.  However, the Court of Appeal went 

further.  They recognised that a successful party cannot rely on its own unreasonableness. 

The Court of Appeal therefore adopted a wider test, focusing not just objectively on the 

dispute but also on the parties’ “willingness to compromise and the reasonableness of 

their attitudes”.37  In this regard Lord Justice Dyson said that the burden should not be 

on the refusing party to satisfy the court that the mediation had no reasonable prospect 

of success, but instead the burden should be placed on the “unsuccessful party to show 

that there was a reasonable prospect that mediation would have been successful”.  It 

is, therefore, for the loser in litigation to prove that there was a reasonable prospect for 

successfully concluding a mediation in order to upset the general costs rule that he should 

pay all or some of the other side’s costs.  

The Court of Appeal has therefore established 6 useful guidelines that help to establish 

whether a party has acted unreasonably in refusing to mediate, such that an exception to 

the general costs rule should apply.

The Court of Appeal also recognised that there is a “scale” of encouragement that the 

courts might adopt in respect of a particular case. This may range from statements in the 

Civil Procedure Rules, or the appropriate Court Guide or Pre-action Protocol to a suggestion 

by the Judge in the variety of di! erent forms.  A party that refuses to consider whether 

its case is suitable for ADR is “always at risk of an adverse � nding at the cost stage of the 

litigation”.  This is particularly the case where the court has made an order requiring parties 

to consider ADR. On the other hand, a pledge by public bodies, such as the government 

departments and agencies pledge, and the National Health Services Litigation Authorities 

pledge should not be given great weight.  It was merely an undertaking that ADR would 

be considered; it was not an undertaking that ADR would be adopted in every case.

36     Unreported, 18 June 2002.

37     para. 26.
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On the 23 March 2001 the Lord Chancellor’s department issued a formal written pledge 

that it and all of its departments would attempt ADR before resorting to litigation.  The 

pledge stated:

“Government departments and agencies make these commitments on the 

resolution of disputes involving them.  Alternative dispute resolution will be 

considered and used in all suitable cases wherever the other party accepts it”

The pledge states that all government departments and their agencies will seek to use 

ADR wherever possible in order to avoid litigation.  This pledge was recently considered in 

the Royal Bank of Canada v Secretary of State for Defence.38

The Claimant was a landlord seeking to determine whether or not notices served by the 

tenant to terminate a lease were valid.  At trial, the tenant’s ! rst notice was held to validly 

terminate the lease, except in respect of an area known as the store room.  The tenant 

therefore argued that it had e" ectively won and was entitled to its costs. 

The landlord had expressed on a variety of occasions a willingness to mediate the claim, 

but the tenant had refused.  A large part of the dispute related to the factual question as 

to whether vacant possession was required under the lease, and the tenant had e" ectively 

lost the factual argument.  Further, the Lord Chancellor’s Department on 23rd March 

2001 issued a formal pledge that all Government departments should settle cases using 

alternative dispute resolution wherever possible.  The issue, therefore, was whether the 

tenant Secretary of State for Defence was entitled to its costs for winning the issue in 

respect of the notice when it had lost the factual position, and refused to mediate in the 

light of the Lord Chancellor’s press notice. 

The Judge held that the key factor in the issue of costs was the landlord’s willingness 

to mediate which was refused by the tenant.  The formal pledge given by the Lord 

Chancellor’s Department was to be taken seriously and the tenant should have abided by 

that pledge.  As the tenant had not abided by the pledge it was not entitled to recover its 

costs from the landlord.   In conclusion, no order was made as to costs.  This decision must 

be wrong given the Halsey decision.

In the further case of Shirayama Shokusan Company Limited & Others v. Danovo Limited39 Mr 

Justice Blackburn ordered the parties to mediate, even though one of the parties clearly 

did not want to mediate.  This case must in the light of Halsey be considered to go beyond 

that which the Court of Appeal consider appropriate.

In respect of the two cases before the Court of Appeal in Halsey, the Court considered 

that the letters written in one (Halsey) were “somewhat tactical” and were devised in order 

to build pressure for the other side to settle the matter because of an adverse cost order 

simply because of the risk of refusing to mediate. The second case (Steel) raised a question 

of law concerning causation. The Court of Appeal held that the defendant had not acted 

unreasonably in saying that he wanted to have the question resolved once and for all by 

the court. Further, the issue was disposed of by the recorder in about 2 hours, and so the 

costs were not signi! cantly high when compared to the costs of a mediation.38     14 May 2003, High Court, Chancery Divi-

sion, Lewison J.

39     5 December 2003, Chancery Division.
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There is one � nal point arising from this case.  Mr Justice Dyson LJ stated:

 “All members of the legal profession who conduct litigation should now routinely 

consider with their clients whether their disputes are suitable for ADR.” 

This is arguably a clear message to the legal profession, undoubtedly including claims 

consultants when advising clients in respect of disputes, that a failure to properly advise 

their clients as to whether a particular dispute is suitable for ADR by the application of the 

considerations in Halsey may amount to negligence.

Conclusion

In summary then, adjudication has arguably had an impact upon arbitration and litigation.  

The use of adjudication has become more widespread in the industry, and there has been 

an increasing use of adjudication in often substantial post-practical completion � nal 

account claims.  Recent research suggests that few claims progress beyond adjudication, 

perhaps supporting a decrease in the use of arbitration and litigation.  Nonetheless, the 

number of claims served in the Technology Court during the past 12 months has risen.

One of the reasons for the increase in claims served may be due to the pre-action phase 

in litigation.  It used to be possible to serve a writ (now replaced by a “claim form”) and 

then investigate the detail of the claim during the initial phases of the litigation process.  

Under the CPR the pre-action protocols demand a detailed claim letter together with 

identi� cation of supporting documents.  There is then a period of time for a response and 

then a pre-action meeting before commencing proceedings.  This procedure delays the 

issuing of a claim form, and also provides a timeframe for consideration of the case and 

attempts at settlement.

Finally, the recent cases of Dunnett v. Railtrack and Halsey further demonstrate the 

emphasis of the CPR and the courts in moving parties away from an exclusively adversarial 

approach to the resolution of dispute and towards negotiation and ADR.  However, the 

Court of Appeal In Halsey has recently revised the test to be applied when considering 

whether a party has unreasonably refused to mediate, and so should su! er adverse cost 

consequence. These are: (1) the nature of the dispute, (2) the merits of the case, (3) the 

extent to which other attempts were made to settle the matter, (4) whether the costs 

of the mediation would be very high, (5) whether an attempt at mediation would be 

prejudicial, and (6) whether the mediation had a reasonable prospect of success.

Reasons for unreasonably refusing to mediate include; costs already incurred, type of issues 

in dispute, the claim being misconceived (Hurst v Leeming).  Reasons for unreasonably 

refusing to mediate include; the nature of the other party is such that settlement is 

extremely unlikely (Hurst v Leeming), generous o! ers have been made, o! ers to negotiate 

are being made instead of mediation (Corenso v Burnden), the refusing party rightly 

believes that it will win (Halsey), there is a genuine need to resolve a point of law, the costs 

of a mediation would be disproportionate (Steel).

Coupled with the pre-action protocols, more cases are being argued between the parties’ 

lawyers in the pre-action phases before service of a claim form.  The threat of failing to 

properly consider the case arises in the form of cost sanctions, and thus one should 

seriously consider ADR. 
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Introduction 

• Disputes in the construction industry 

• 1970: Contractual adjudication resolving sub-contractor payment disputes 

in the UK 

• 1982 and 1984: The ACA and BPF Forms of Building Agreement included an 

adjudication option. 

• 1994: Latham Report called for a fast, binding decision

• 1995: FIDIC introduces the dispute adjudication board in its standard forms 

(orange book).

• 1995: Worldbank insists on DRB procedure on all it funded projects in 

excess of US $50 million

• 1996: FIDIC introduces the option of a dispute adjudication board to the 

existing terms in the red book.

• 1998: FIDIC applies the DAB procedure to its suit of contracts (thus 

abandoning the engineer’s role as quasi arbitrator)

• 2000: Worldbank standard procurement documentation for procurement 

of works requires the recommendation to be binding, unless and until 

revised by legal proceedings

Adjudication de! ned

• The term “adjudication” 

o Judge Behrens QC considers it a quasi legal proceeding 

o Judge Bowsher QC said proceedings before an adjudicator were not 

legal proceedings

• Lord Ackner described adjudication as:

“What I have always understood to be required by the adjudication 

process was a quick, enforceable interim decision which lasted under 

practical completion when, it not acceptable it would be the subject 

matter of arbitration or litigation.  That was a highly satisfactory 

process.  It came under the rubric of “pay now argue later”.”

• Lord MacFadgen in Homer Burgess said:

“The process of adjudication and construction contracts is a creature 

statute cloved in contractual form…”
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Research

• Fenn, P and Gould, N (1994) “Dispute Resolution in the UK construction 

industry” DART Conference, Kentucky, USA October 

• Gould, N (1999) “Dispute Resolution in the UK Construction Industry”, 

sponsored by DOE (as it was), Thomas Telford, London.

• Gould, N et al (1998) “Appropriate Dispute Resolution in the UK 

Construction Industry”, Civil Justice Quarterly.

• Strathclyde Caledonian University, Scotland

Statutory Adjudication

• Housing Grants, Construction and Regeneration Act 1996

• In force, 1 May 1998

• The Scheme SI 1998 No 649

• Exclusion Order SI 1998 No. 648 

Other jurisdictions

• Singapore

• New South Wales, Australia

• New Zealand

• Hong Kong

• New York State, USA

Part II of the Act

• Section 104 to 107: introductory provisions 

• Section 108: adjudication 

• Section 109 to 113: payment and suspension 

• Section to 114 to 117: supplementary provisions

• Section 146 to 151: general provisions

Section 104 “construction contract”

• “construction contract” means … s 104(1)

• “to do architectural work”

• “advice on building, engineering, interior or exterior decoration or on the 

laying-out of landscape”

• SoS may amend s104(3)

• Must relate to “construction operations”

Section 105 “construction operations”

• Means “construction, alteration, repair, maintenance, extension, demolition 

or dismantling of buildings, or structures forming, or to form, part of the 

land (whether permanent or not)” [my emphasis]

• “roadworks, power-lines, telecommunication apparatus, aircraft runways” 

etc

• M&E, drainage, security, communications etc
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But excludes

• Drilling for oil and gas

• Extraction of minerals, tunnelling or boring for that purpose

• Plant and machinery and access to if primary purpose of the site is 

o Nuclear processing, power generation, water or e!  uent treatment

o Production, transmission, processing or bulk storage of chemicals, 

pharmaceuticals, oil, gas, steel, or food and drink

• Manufacture and delivery of (unless also installed) s105(2)(d)

o Components

o Machinery

• Artistic works

• SoS may amend

Construction Contracts

• Palmers Limited v ABB Power Co [1999] BLR 426 Sca" old was a construction 

operation

• Homer Burgess Limited v Chirex (Annan) Limited (November 1999) pipe work 

not part of pharmaceutical plant

• Nottingham Community Housing Association v Powerminster Limited (June 

2000) example of maintenance work covered by the Act

• Comsite Projects Limited v Andritz AG (13 April 2003)

• Conor Engineering v Les Constructions (5 April 2004)

Section 106 “residential occupier” exception

• Does not apply if work relates to a “dwelling” that one of the parties intends 

to occupy

• Lathom Construction Limited v Brian Cross and Anne Cross 1999 CILL 568

• Lovell Projects Limited v Jonathan Legg (1) and Lesley Carver (2) (4 July 2003)

• Westminster Building Company Limited v Andrew Beckingham (20 February 

2004)

• Picardi v Cuniberti & Another (19 December 2002)

Section 107 “in writing”

The “construction contract” must be in writing

Section 108

• Right to refer a “dispute at any time”

• Notice 

• Appoint adjudicator within 7 days

• Decision within 28 days (14 further days)

• Act impartially

• Take initiative (facts and law)

• Binding decision, until…

• Immunity (bad faith)
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Right to refer a “dispute at any time”

• Impossible to contract out of adjudication

“under” the contract

• Breach of contract

• Damages

• Misrepresentation

• Tort

• Professional negligence

• Repudiation; Northern Developments (Cumbria) Limited v J & J Nichol [24 

January 2000]

• Termination; A&D Maintenance v Pagehurst [1999] CILL 1518

From 1 May 1998

• Christiani & Neilson Limited v The Lowry Centre Company Limited (16 June 

2000).  LIO issued in 1997.  Contract issued after 1 May 1998, but said to be 

e! ective from date of LIO.  Act applied

• Yarm Road v Costain (30 July 2001) Novation agreement

Notice 

• By the Referring party triggers the start of the adjudication, with 7 days to 

appoint

• Must be in writing

• Sets the scope of the “dispute” for the purposes of the adjudication

• Jerome Engineering Limited v Lloyd Morris Electrical Limited (23 November 

2001)

Appoint adjudicator within 7 days

• S108 requires contract mechanism to have the object of appointing the 

adjudicator within 7 days of the referral

• What is it takes more than 7 days?

• Who can appoint?

• Can the parties agree the identity

• Need the adjudicator be a member of a recognised ANB?

Decision within 28 days (14 further days)

• S108 requires the adjudicator to “reach” the decision within 28 days of 

referral

• 14 further days if referring party consents

• No power for adjudicator to extent time, so only by agreement of parties

• What if dispute very complex?
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Act impartially

• Not independently, but impartially

• Natural Justice;

o Act impartially

o Each side should have the opportunity of responding to the 

allegations

• Appearance of bias; no need for actual bias

Take initiative (facts and law)

• How does Adjudicator “decide”?

• Power to ascertain the facts and the law

• In accordance with the applicable law; Allied London & Scottish Properties 

Limited v Riverbrae Construction Limited [28 July 1999] BLR 346

Binding decision, until…

• Litigation, arbitration or agreement

• Must abide by it in the mean time

Immunity (bad faith)

• Immunity if acting in good faith

• But, what if an adjudicator acts without jurisdiction?

• Or goes beyond his or her jurisdiction

• Or the adjudication is not a statutory backed adjudication?

Complying with S.108

• Implied

• Non-compliant contract

• Express contract term

§ Minimum 8 requirements

§ Detailed (but complaint)

§ Clause referring to separate rules

Contractual Adjudication Provisions

• ICE – separate procedure 

“See adjudication procedure”

• NEC – refers to the Scheme

• JCT – adjudication provisions drafted within each contract conditions

• RICS, RIBA and ACE conditions of engagement refer to the CIC Module 

Adjudication Procedure

• NEC – Amendment Y (UK) 2 1998
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Adjudication Rules

• The Scheme

• TeCSA

• CIC

• CEDR

• ICE

• JCT

Adjudication: the process

• Notice of Adjudication 

• Referral

• Appointment of adjudicator (within 7 days)

• Initial directions/timetable

• Submissions

• Meeting

• Investigation

• Decision (within 28 days of referral)

• Enforcement

Nicholas Gould

Partner, Fenwick Elliott LLP

ngould@fenwickelliott.co.uk

www.fenwickelliott.co.uk
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