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less adversarial dispute resolution meth-
ods, such as mediation, conciliation and 
Dispute Boards4. The scope of Dispute 
Boards is substantial and they could 
be established in a range of industries 
worldwide; for example, in the financial 
services industry, the maritime industry, 
operational and maintenance contracts 
and long-term concession projects. 

Well-drafted Dispute Board rules will 
allow parties a flexible approach in re-
solving disagreements which may arise 
during the performance of their contract. 
However, it has to be acknowledged that 
a standing Dispute Board which remains 
in place for the duration of a contract is 
an additional expense for the parties. It 
is, therefore, likely that DBs will mainly 
be suitable for mid- to high-value proj-
ects because of the cost involved.

 (continued on page 8)

Introduction
After careful consultation, the Chartered 
Institute of Arbitrators (CIArb) produced 
and published in August 2014 a set of in-
ternational commercial Dispute Board 
rules.1 Although a variety of Dispute 
Board rules already existed, they only 
focused on the construction industry. In 
addition, some rules are drafted as an 
integral part of a standard form contract 
(for example, the FIDIC suite of con-
tracts2) while others can be incorporated 
(for example, the ICC rules3). The new 
CIArb rules can now be used on any me-
dium- or long-term project, whether con-
struction, IT, commercial or otherwise.  

Dispute Boards in Context
Dispute Boards (DBs) are created by 
contract and aid the parties in resolving 
their disagreements. In the last 20 years, 
there has been an increasing demand for 
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Promoting Integrity: Can DRBs Assist in Preventing Fraud & Corruption?

NOTE: The author kindly acknowledges the Chartered Institute of Arbitrators for the repro-
duction of this article, which was originally used as a paper for the CIArb DAS Conference 
held in London on the 14 November 2014. The author also acknowledges the research and 
kind assistance of Christina Lockwood and Reyhan Yilmaz, both of Fenwick Elliott LLP.
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(continued from page 1)
The cost of litigation and arbitration can 
be extremely high and, at the end of the 
process, the prevailing party may realise 
that it spent far more to win the dispute 
than the issue in dispute was ever worth. 
The applicable courts and arbitral tri-
bunals are often unable to facilitate the 
rapid resolution of an international com-
mercial dispute that can be crucial, par-
ticularly in a long-term contract where 
maintaining a commercial relationship 
is very important. 

Comparison of Published Dispute 
Board Rules 
Prior to the new CIArb rules, there was 
no single set of international Dispute 
Board rules that could be used on a wide 
range of commercial projects. For ex-
ample, the ICC Rules are the closest but 
they focused on the construction indus-
try, and the FIDIC DAB procedure is 
woven into the fabric of the FIDIC con-
tract. Extracting the rules required very 
careful drafting and the issues posed 
by enforcing a DB’s decision under the 
FIDIC contract are wide-ranging. The 
new CIArb rules offer a more simplistic 
and straightforward approach to avoid 
those issues and the rules can be imple-
mented in any commercial or construc-
tion contract by the incorporation of a 
short precedent DB clause. The different 
types of Dispute Boards are examined 
below. 

FIDIC: The World Bank and a number 

of other multilateral development banks 
(MDBs) have for many years adopted 
the FIDIC Conditions of Contract for 
Construction 1st edition 1999 as part 
of their standard bidding documents, 
which their borrowers or aid recipients 
had to follow, but they included addi-
tional clauses which were specific to and 
varied between the MDBs. This created 
inefficiencies and uncertainties amongst 
the users of the documents. The MDBs 
recognised this and resolved to harmon-
ise their tender documents on an interna-
tional basis. 

FIDIC and the MDBs embarked upon 
a process to harmonise their DB provi-
sions, and produced a special MDB har-
monised edition of FIDIC 1999 Condi-
tions of Contract for Construction for 
MDB-financed contracts, which was 
released in May 20055 (“the MDB Har-
monised Construction Contract”). The 
third amended version of the MDB Har-
monised Construction Contract was pub-
lished by FIDIC in June 20106, which is 
the standard set of contract conditions 
adopted by the leading development 
banks. 

In both FIDIC and the new CIArb rules, 
the parties have to appoint either one 
sole DB member or three DB members 
by the date stated in the Appendix to 
Tender/Contract. 

Where the contract is silent on the date 
that the DB members should be ap-

1 CIArb Dispute Board Rules, August 2014, http://www.ciarb.org/das/Dispute%20Board%20Rules.pdf
2 FIDIC Conditions of Contract for Construction for Building and Engineering Works Designed by the Employer (Red Book),  
  First Edition 1999
3 ICC Dispute Board Rules; http://www.iccwbo.org/products-and-services/arbitration-and-adr/dispute-boards/dispute-board- 
   rules/
4 http://www.fenwickelliott.com/files/dispute_board_rules_-_consultation_14_oct_2013_2_.pdf
5 General Conditions of Contract for Construction for Building and Engineering Works Designed by the Employer, Multilateral 
  Development Bank Harmonised Edition May 2005, http://fidic.org
6 General Conditions of Contract for Construction for Building and Engineering Works Designed by the Employer, Multilateral 
  Development Bank Harmonised Edition June 2010, http://fidic.org
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pointed by, the CIArb rules provide that 
a member must be appointed within 28 
days. There is no such provision under 
the FIDIC rules.

The appointment of DB members must 
be made jointly under the FIDIC rules, 
whereas under the CIArb rules, the ap-
pointment is only made jointly by the 
parties if they are appointing a sole DB 
member. On the other hand, if the parties 
are appointing three DB members, then 
the CIArb rules provide that each party 
must nominate one DB member each. 
The two appointed DB members must 
then appoint the third DB member as 
chair, subject to the approval of the par-
ties. This can be contrasted with FIDIC 
where the parties must also select the 
third DB member (but only if they have 
agreed to have three DB members instead 
of one sole member). 

FIDIC clause 20.4 deals with the referral 
of a dispute to the DAB and the binding 
nature of the DAB’s decision. 

When referring a dispute to a DB, the dif-
ference between FIDIC and CIArb is that 
in FIDIC, the precondition for referring a 
dispute to the DB is that: (1) there must 
be a dispute (of any kind whatsoever), 
and (2) the referring party must notify 
the other party and engineer and provide 
them with copies of the referral. 

The precondition in the CIArb rules is 
that the parties must comply with any 
contractual pre-review requirements or 
prior dispute resolution process as pro-
vided for by the contract, as applicable. 
If this requirement has been met, the par-
ties can also (as in the case of FIDIC), at 
any time, give notice of its intention to 
refer the dispute to a DB by submitting a 

position statement to the other party and 
to the DB.

Under both FIDIC and the CIArb rules, 
the DB must give its decision together 
with its reasoning within 84 days of re-
ceiving the referral/position statement.

However, the difference between the 
rules is that in FIDIC, as there can only 
be a DAB as a type of DB, the parties 
must promptly give effect to the DABs. 
Therefore, the DAB’s decision under a 
FIDIC contract is temporarily binding, 
and becomes final and binding in the 
absence of a valid notice of dissatisfac-
tion which must be given by either party 
within 28 days of receiving the decision. 
This can be distinguished from the CIArb 
rules where, in addition to a DAB type of 
dispute board, the parties also have the 
choice of choosing a DRB as a type of 
dispute board where you can voluntarily 
comply with a Recommendation which 
you are not bound by. 

ICC: Under the ICC Dispute Board 
Rules (the “ICC Rules”), the parties can 
choose to implement three types of Dis-
pute Board procedures: DAB, DRB and 
a third type of Dispute Board, Combined 
Dispute Board (CDB),which was devel-
oped by the International Chamber of 
Commerce (ICC). CDBs are useful for 
those parties who cannot decide if they 
need a DRB or a DAB. However, a CDB 
can create some uncertainty. When CDBs 
issue recommendations with respect to 
disputes, they may instead issue a tem-
porarily binding decision if one party 
requests this and no other party objects. 
The decision must be implemented im-
mediately. If one party objects to issuing 
a binding decision, this leads to a period 
of uncertainty as the CDB then has to de-
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cide whether to issue a recommendation 
or decision. Due to the possible confu-
sion that can be caused by this path, the 
new CIArb rules have not adopted CDB 
as a Dispute Board that can be chosen by 
the parties. 

Both the ICC rules and CIArb rules pro-
vide that the DB shall comprise either 
one or three members, but if the parties 
have not agreed on the number of DB 
members, the DB shall be comprised of 
three members. 

If the DB is to comprise of three persons, 
both the ICC rules and CIArb rules state 
that the third DB member is to be ap-
pointed by the two appointed DB mem-
bers to select the third DB member as a 
chairman subject to the approval of the 
parties. 

The parties are restricted by the time in 
which they must appoint a DB member 
under the ICC rules, which must be with-
in 30 days, whereas this can be longer 
under the CIArb rules provided that you 
have specified the date in the contract. 

The method of referring a dispute to the 
DB is very similar under both the ICC 
rules and CIArb rules. The only real dif-
ference is the time frame in which the 
other party must submit their response by 
(30 days under the ICC rules and 28 days 
under the CIArb rules). However, under 
the CIArb rules, the referring party may 
also reply to the response within 14 days 
of receiving it (subject to obtaining the 
permission of the DB). 

Unlike the CIArb rules, parties do not 
have to comply with any contractual pre-
view requirements before referring a dis-
pute to DB, and the DB has a slightly lon-

ger period within which they must make 
their determination by (i.e. 90 days of the 
statement of case being received as op-
posed to 84 days under the CIArb rules). 

INSTITUTE OF CIVIL ENGINEERS 
(ICE): The ICE Dispute Resolution 
Board procedure was issued in February 
2005. The rules consist of two alterna-
tives: Alternative One for use on interna-
tional projects and UK contracts which 
are not subject to the provisions of the 
HGCRA, and Alternative Two which is 
HGCRA compliant.7 

This differs from the CIArb rules which 
implement one set of international com-
mercial Dispute Board rules that can be 
used on any project. 

The procedure also contains a model tri-
partite agreement to be entered by the 
contractor, employer and DB member. 
Each DB member will enter into a sepa-
rate agreement. The parties can agree on 
the identity of the Dispute Board member 
if there is to be only one Board member.  

If there are to be three, each party may 
nominate one member for approval by 
the other party. The parties shall then 
consult both members and agree upon 
the third member, who shall be the Chair. 
This leaves the traditional arbitration 
procedures in the contract intact (in the 
case of Alternative One). This is similar 
to the CIArb rules with the exception that 
it is the DB members who select the third 
member (with the approval of the parties) 
and not the parties. 

The other difference is that the ICE rules 
provide that the appointment of the DB 
members must be made within 56 days 
from the date of the contract.



11

Foundation Forum

 

 

If the parties fail to establish a DB, the 
CIArb shall, after consulting the par-
ties, appoint the DB member or members 
within 28 days of the written request of 
one of the parties. On the other hand, 
the ICE will appoint the DB member or 
members within 14 days of the written 
request of one of the parties and is not 
under an obligation to consult any of the 
parties when doing so.

Unlike the CIArb rules, parties under an 
ICE agreement do not have to comply 
with any contractual pre-review require-
ments before referring a dispute to the 
DB. Either party may at any time give 
notice of its intention to refer a dispute 
to the DB and must provide copies to the 
other party.

Under both the ICE rules and CIArb 
rules, the DB must give its decision with 
its reasoning within 84 days of receiving 
the referral/position statement.  

AMERICAN ARBITRATION ASSOCI-
ATION (AAA): The AAA Dispute Reso-
lution Board Guide Specification8 pro-
vides for an independent DRB that ‘will 
assist in and facilitate the timely resolu-
tion of disputes …’ The focus of the AAA 
procedure is on party autonomy.9 There-
fore, there is only one type of dispute 
resolution platform, the DRB, which can 
be implemented, unlike the CIArb rules 
which offers the option to choose a DRB 
or DAB. The DRB will assist the parties 
to resolve their differences. It will not 
make a binding decision, but will issue 
written non-binding recommendations.

The AAA will help the parties to identify 
the members of the DRB, but will not 
appoint them in default. However, the 
appointment of DRB members can be 
viewed as being limited as it can only be 
made from the list of individuals provid-
ed by the AAA, unlike the CIArb rules. 
Also, the DRB must consist of three 
members and the parties do not have the 
option for the DRB to consist of a sole 
Dispute Board member.

There is also a restricted period in which 
the DB members must be appointed by 
(i.e. 14 days from the date of the con-
tract), and unlike the CIArb rules, there 
is no provision for when the appointment 
must be made by if the contract is silent 
on the date. 

Both the AAA rules and CIArb rules are 
similar in that contractual pre-review re-
quirements must be met before parties 
can refer a dispute to the DB. 

The DB’s recommendations in writing is 
due within 14 days of hearings, unless the 
parties agree for this time to be extended. 
Unlike the CIArb rules, the AAA rules 
do not specify whether the DB must give 
reasons for the determination, but either 
party may request clarification if it does 
not understand the recommendation, and 
also request the DB to reconsider if new 
information becomes available. 

Under the CIArb rules, if a party rejects 
a recommendation they may submit the 
dispute to arbitration, or if the parties 
agree, to the courts. The AAA rules on 

7 ICE Dispute Board Procedure, Institution of Civil Engineers; http://www.ice.org.uk/getattachment/c55bd400-4b50-463d- 
  a836-a266d3315691/ICE-Dispute-Board-Procedure.aspx
8 AAA Dispute Resolution Board Guide Specification; https://www.adr.org/aaa/faces/services/disputeavoidanceser 
  vices/disputeresolutionboards?_afrLoop=381718472279925&_afrWindowMode=0&_afrWindowId=null#%40%3F_ 
  afrWindowId%3Dnull%26_afrLoop%3D381718472279925%26_afrWindowMode%3D0%26_adf.ctrl- 
  state%3D12bmtcvt6g_181
9 Establishing Dispute Boards – Selecting, Nominating and Appointing Board Members, Nicholas Gould, Society of Con 
  struction Law, December 2006.
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the other hand do not specify what can 
be referred to arbitration or court pro-
ceedings. 

The AAA rules do not allow the parties 
to obtain the advice or informal opinions 
of the DB members whereas the CIArb 
rules do make a provision for this pro-
vided that the advice and/or opinion is 
obtained jointly. 

The new CIArb rules are considered in 
more detail below. 

Appointing Dispute Board Members
A DB should ideally be established at 
the outset of a contract (at or around the 
time of the commencement of the works 
on site) and remain in place throughout 
the project duration. This enables DB 
members to become familiar with the 
contract and its performance, and also 
be acquainted with the parties, making 
the DB an effective dispute resolution 
mechanism with “real-time” value.

The provisions requiring the establish-
ment of a DB must be contained in the 
contract between the parties. The pro-
cess of establishing a DB is challeng-
ing. Identifying, agreeing upon and 
appointing individuals with the appro-
priate skills and experience can be time-
consuming. It is recommended that the 
parties co-ordinate their selection of DB 
members and chairperson in a way so as 
to provide the maximum of appropriate 
skills for the project that is relevant to 
the circumstances, including the avail-
ability of the DB member for the dura-
tion of the project. 

The contract between the parties should 
state whether the DB will comprise of 
one or three members. If the contract 

is silent on this, or if the parties do not 
agree, then there shall be three members 
on the DB. 

If the parties agree to have a sole DB 
member, they must appoint the member 
by the date stated in the contract or with-
in 28 days of the contract if the contract 
is silent on the date. 

If, on the other hand, the parties wish to 
appoint three DB members, then each 
party nominates one member for the ap-
proval of the other party. The third mem-
ber is then selected by the two members 
(subject to approval by the parties) who 
will act as chairperson. As before, the 
three members must be established by 
the date stated in the contract or within 
28 days of the contract if the contract is 
silent. 

One party cannot terminate the appoint-
ment of a DB member unilaterally. The 
appointment can only be terminated by 
the agreement of both parties and a new 
DB member must be appointed in the 
same way as the replaced member was 
required to have been appointed. 

If there is a conflict of interest, or if a 
DB member fails to comply with the Tri-
partite Agreement, either party can apply 
to the CIArb, at any time, to remove the 
DB member in question. The CIArb also 
has the power to appoint a DB member 
if the parties fail to do so in the manner 
set out above. 

DB Member’s Obligations and Ethics 
The DB members must treat all informa-
tion provided to them during the course 
of their service as confidential or, if they 
have to disclose the information, this 
must only be for the purpose of avoiding 
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or settling a dispute unless they have the 
consent of the parties or a right by law. 

The DB members are also under an obli-
gation to adhere to the ethical obligations 
set out in the rules or in the Tripartite 
Agreement. 

The DB member, and any subsequently 
appointed replacement DB members, 
must be impartial and independent at all 
times and confirm that there is no con-
flict of interest. In the event that there is 
a conflict, the member must disclose it 
to the parties immediately. If the parties 
wish to express an objection with regard 
to that member, they must do so within 
21 days otherwise they will be deemed 
to have waived any potential conflict of 
interest. 

Deriving from the principle that no per-
son can be his or her own judge, the fol-
lowing situations preclude a person from 
serving as DB member:
1. There is an identity between a party 

and the prospective member, or the 
prospective member is a legal repre-
sentative of one of the parties.

2. The prospective member is a manag-
er, director or member of the supervi-
sory board, or has a similar control-
ling influence in one of the parties.

3. The prospective member has a sig-
nificant financial or personal interest 
in one of the parties or in the matter 
at stake.

4. The prospective member regularly 
advises one of the parties or an af-
filiate of one of the parties, and the 
prospective member or his or her firm 
derives a significant financial income 
therefrom.

5. The situations listed in this clause are 
non-exhaustive examples of specific 
situations which give rise to justifi-

able doubts as to a person’s impar-
tiality and independence.  Disclosure 
of any of these situations cannot cure 
the objective conflict of interest.

Referring a Dispute
If there is a dispute, the first thing that 
parties must do is comply with any con-
tractual pre-review requirements or prior 
dispute resolution process which may be 
required under the contract. 

In circumstances where a dispute arises, 
either party can, at any time, give notice 
of its intention to refer the dispute to the 
DB by submitting a Position Statement 
to the other party and to the DB. The re-
ferring party must include in the Position 
Statement a summary of the dispute, a list 
of the issues and their position together 
with the redress sought. This must be 
submitted with any supporting evidence. 

Following the submission of a Position 
Statement, the responding party must 
submit a response within 28 days of re-
ceiving the Position Statement. The re-
sponse must include a summary of their 
position, supporting evidence and a state-
ment of what they request the DB to de-
termine. 

The referring party may, with the DB’s 
permission, reply to the response within 
14 days of receiving it. 

Throughout this process, the parties are 
still free to settle the dispute at any time, 
with or without the DB’s assistance. 

Enforcing a Decision
The DB’s decision must be made within 
84 days of the DB receiving the Position 
Statement. 

The parties are only contractually bound 
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by the DB’s decision if they have cho-
sen to implement a DAB. If, on the other 
hand, the parties chose to implement a 
DRB they would not be bound by it as 
it would only be a Recommendation as 
opposed to a Decision. 

If a DRB issues a Recommendation, each 
party must either accept or reject the rec-
ommendation within 21 days. After the 
21 days, either party can either volun-
tarily comply with the Recommendation 
or submit the dispute to arbitration, or if 
the parties agree, the courts. 

The recommendations made by the DRB 
are admissible in subsequent arbitral or 
judicial proceedings. 

The Structure of the Dispute Board 
Rules
The CIArb rules are written in a way 
which, unlike the rules under FIDIC, al-
lows it to be implemented in contracts in 
any industry and not just construction. It 
has one set of rules for DABs and one 
set of rules for DRBs, thereby giving the 
parties the choice of obtaining a non-
binding Recommendation or a binding 
Decision and is, therefore, not restric-
tive (like FIDIC which only uses DABs) 
or uncertain (like the ICC which offers 
three different types of Dispute Boards). 

The rules also offer clarity. For example, 
the rules in AAA and ICE do not specify 
what can be referred to arbitration or 
court proceedings, whereas this is clear-
ly set out in the CIArb rules. 

The CIArb rules also create certainty in 
that it specifies when a DB member must 
be appointed if the contract between the 
party is silent on the date. By contrast, 
the AAA and FIDIC rules do not make 

any provision in circumstances where 
there is no date specified in the contracts 
regarding the appointment of DB mem-
bers.

Furthermore, the purpose of the CIArb 
rules is to assist the parties as much 
as possible in order to avoid disputes, 
which, in turn, enable parties to fo-
cus on the delivery of the project. The 
CIArb rules do this by allowing parties 
to jointly obtain the informal advice of 
DB members without having to refer a 
dispute, which can be contrasted with 
the rules under the AAA. 

Conclusion
Due to the recent introduction of the new 
CIArb rules, it is difficult to tell at this 
stage how successful it will be in terms of 
its implementation in international con-
tracts. However, what is certain is that 
it can be used in any commercial con-
tract and is not specific to a particular in-
dustry. Therefore, parties to the contract 
do not have to query whether the rules 
will work for their bespoke contracts nor 
will they have to be concerned with any 
rigid rules or areas of uncertainty as the 
rules offer two types of Dispute Boards, 
whilst, at the same time, avoiding confu-
sion by not offering a combined dispute 
board which can hinder parties’ ability 
to decide on the suitability of a Dispute 
Board.

Nicholas Gould is a dual-qualified 
chartered surveyor and solicitor advo-
cate specialising in construction and en-
gineering law. He acts mostly in relation 
to international construction disputes 
involved in resolution by mediation, 
Dispute Boards, international arbitra-
tion and litigation. He can be reached at 
ngould@fenwickelliott.com.
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DRBF Regional Conference & 
Workshop 

Real-time Dispute Avoidance & Resolution  
for Construction Projects 

26-27 February 2015 • Nairobi, Kenya

Following on from successful conferences held in South Africa in 2008 and 
2014, the workshop and conference will cover the historical perspective on 
dispute resolution in East Africa and offer guidance on successfully establish-
ing and operating a Dispute Board.  International and local industry DB users 
and practitioners will share their perspective with owners and DB practitioners 
working in the region. The first day offers a workshop for introductory or ad-
vanced users and Dispute Board practitioners, and Day 2 will deal in some depth 
with the dispute avoidance role of DBs and DB procedures in practice.  

Event Details:
February 26: Workshops

E  Introductory Track - Learn why and how to effectively implement a 
Dispute Board for complex projects.

E  Advanced Track - Overview of best practices in Dispute Board  
implementation and interactive exercises.

February 27: Conference

E  Dispute avoidance and resolution in East Africa; case studies and future 
opportunities.

E  Enforcement of decisions, Dispute Board implementation in a Statutory 
     Adjudication environment, and Dispute Board use on Public Private 
     Partnership projects.

Register today at www.drb.org
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Olympic Performance: Teamwork Brings DB 
Training to Brazil for New Program

Christopher Miers
President
DRBF Region 2 
Board of Directors

DRBF Region 2 was able to develop its four-
day training kit to provide the training mate-
rial. This had already been substantially pre-
pared by our Chair of International Training 
Simon Fegen, and Region 2 Director Mark 
Entwistle, with earlier support from a wide 
team of DRBF members. However, substan-
tial further work was needed which Simon 
and Mark achieved in record time. Mind you, 
we had not anticipated using the new training 
kit for the first time in Portuguese!

Alongside this, special Dispute Board rules 
had to be drafted for the exceptional circum-
stances for which these Dispute Boards are 
required in Brazil. This was done on the basis 
of amendments made to the ConsensusDocs 
rules, with agreement and support from Con-
sensusDocs. 

The DRBF introduced a pre-selection pro-
cess for candidates, requiring applicants to 
demonstrate an extensive background of 
relevant experience, as well as required lan-
guage skills. Applicants registered online, 
providing requested details of project expe-
rience and qualifications. These applications 
were all then vetted by a panel of three DRBF 
members prior to acceptance onto the train-
ing course. This itself proved a substantial 
task, but the matter was expertly organised by 
our general manager, Ann McGough, both in 
setting up the website and thereafter in man-
aging the process of receiving and vetting 
the applications. Not least, Ann successfully 
managed the three key organisers, Jerry, Chris 
and Victor!

The first rounds of training are concluded 
and the lists are being finalised. Projects 
commence in 2015, and the DRBF will have 
a continuing role in the management of the 
DB process throughout 2015. The DRBF also 
welcomes approximately 70 new members to 
the DRBF from Brazil.

Christopher Miers can be reached by 
email at cmiers@probyn-miers.com

How do you prepare 70 people for the Olym-
pics in the space of two months? Well, in Oc-
tober the DRBF was asked to train and prepare 
Dispute Board Members and Chairs in Brazil 
and had to have the lists complete by mid-De-
cember.

This was a joint initiative brought together by 
DRBF member Jerry Brodsky of Peckar & 
Abramson, and organised by Jerry, DRBF Re-
gion 2 President Chris Miers, and Victor Ma-
deira of MVA Advogados, and with support 
from Julio Bueno of Pinheiro Neto, and Fer-
nando Marcondes of L.O. Baptista.

The initiative required the DRBF to put in 
place a Brazilian panel of potential Dispute 
Board members. Panel members are needed to 
serve on three-person and one-person standing 
Dispute Boards which are to be engaged on 35 
projects for non-permanent structures in prepa-
ration for the Olympic and Paralympic games 
in 2016.
 
These projects are all to be run on short peri-
ods of typically 6-9 months, and of course they 
have little capacity to accommodate delays to 
completion. This produces specific require-
ments for all aspects of the setting up and oper-
ation of the Dispute Board, whereby all normal 
processes of operation have to be conducted in 
much shorter, tighter timeframes.

The core of the training was to prepare a three-
day intensive, interactive workshop designed 
for experienced engineers and lawyers who had 
no prior experience sitting on Dispute Boards. 
All members needed to speak Portuguese, and 
this was to ensure a strongly Brazilian focus 
which is considered essential for the effective-
ness of Dispute Board on these projects.

For the Chairs, a separate one-day session was 
prepared, and Chairs were all selected with a 
requirement that they already had extensive ex-
perience either via serving on Dispute Boards 
or on similar dispute avoidance and resolution 
panels.
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John Madden

Stay Granted by UK Court – DAB Proceeds  
Despite Dispute Adjudication Agreement  

Incomplete and Not Signed
that any dispute be referred to adjudication by 
a DAB. If it does, then the question arises as 
to whether or not the Court should order the 
action to be stayed.

PCC’s chief argument was that sub-clause 
20.8 was in effect an opt-out that enabled 
party to refer a matter directly to the Court, 
relying principally on 20.8.1 which provided 
that where “there is no DAB in place, whether 
by reason of the expiration of the DAB’s ap-
pointment or otherwise...the dispute may be 
referred directly to the courts of England and 
Wales...”

After discussing the provisions in Clause 
20, the Court dismissed PCC’s proposition 
that sub-clause 20.8 was in effect an opt-out 
clause concluding that 20.2.1 contains a man-
datory requirement to refer disputes in the 
first instance to adjudication in accordance 
with sub-clause 20.4.

EMS relied on the FIDIC Contract Guide 
which states: “Sub-Clause 20.3 should re-
solve any failure to agree the membership 
of the DAB. The parties should thus comply 
with Sub-Clauses 20.2 and 20.3 before invok-
ing Sub-Clause 20.8.”

The Court reasoned that the source of the 
DAB’s authority was the DAA, and “it is 
clear that, in the absence of any agreement to 
the contrary, the [DAA] is to be in the form 
set out in the Appendix to the Conditions (be-
cause that document is incorporated by refer-
ence into the DAA).”

Further, the Court concluded “the only miss-
ing ingredient, the rate of the adjudicator’s 
daily fee is one that can be readily assessed by 
the court in default of agreement...the adjudi-
cator put his proposals... neither party chal-
lenge them. I doubt if the court would have 
much difficulty in concluding that the figures 
he proposed were reasonable...” 

(continued on page 19)

Clause 20 of the FIDIC Conditions of Con-
tract is given support by the Technology and 
Construction Court (TCC) in the UK in a de-
cision rendered in Peterborough City Council 
(PCC) – and – Enterprise Managed Services 
Ltd (EMS) [2014] EWHC 3193 (TCC) decid-
ed on 10 October 2014.

PCC, as employer, and EMS, as contractor, 
entered into a contract dated 7 July 2011 
wherein EMS agreed to design, supply, in-
stall, test and commission a 1.5 MW solar 
energy plant on the roof of a building owned 
by PCC.

The form of the contract was a 1999 FIDIC 
EPC/Turnkey Project with the usual DRB 
provisions including, if necessary, jurisdic-
tion of the UK courts in lieu of arbitration.

On 11 August 2014, PCC issued proceedings 
in respect of a dispute arising out of PCC’s 
assessment of liquidated damages for late 
construction of the plant. On 26 August 2014, 
EMS applied to the nominating body named 
in the contract for the appointment of an adju-
dicator and John Wright was duly appointed.

He submitted his proposed fee for a daily rate 
without comment from either party but no 
Dispute Adjudication Agreement (DAA) was 
signed by anyone despite the form being an 
Appendix to the General Conditions.

On 27 August 2014 EMS issued its applica-
tion seeking to stay the action brought by 
PCC. In this rare opportunity taken for judi-
cial review, Justice Edwards-Stewart engaged 
in a thorough analysis of key aspects of the 
DAB provisions at Clause 20 of the FIDIC 
General Conditions of Contract, in particular, 
for EPC/Turnkey Projects as well as Plant and 
Design-Build.

The principal issue on the application is 
whether or not the contract requires, as a con-
dition precedent to any action in the courts, 
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DRBF Annual Meeting & Conference  
in Toronto

cannot do. That is exactly what the DB pro-
cess encourages and why it succeeds.

A record number of people attended. In 
addition to Canada and the United States, 
delegates represented the United Kingdom, 
Italy, South Africa, Australia, Cayman Is-
lands, Belgium, Romania, Malaysia, Ger-
many and more.  The Dispute Board process 
has emerged as a highly effective means 
of avoiding and resolving disputes for ma-
jor construction and commercial projects, 
as well as improving outcomes in terms of 
delivery time and costs. The conference at-
tendees shared their practical experience 
and made an in-depth analysis of this evolv-
ing dispute resolution process. With an em-
phasis on the DRB’s unique role in dispute 
avoidance as well as resolution, conference 
delegates explored ethical and legal issues, 
lessons learned from existing DRB pro-
grams, and future expansion of the process. 
Delegates engaged in interactive discus-
sions that deepened understanding of the 
successful implementation and use of Dis-
pute Boards.

The topics and speakers were diverse, inter-
esting and interactive. They covered topics 
from the traditional overview of the dispute 
review process, with emphasis on Canada, 
to the changing and challenging role of at-

During October 23-25, 2014 the 18th An-
nual DRBF Meeting and Conference was 
held at the Sheraton Centre Hotel, Toronto, 
Canada. It was the first time the meeting 
and conference was held outside the United 
States. It was a great success.

The event focused on the use of Dispute 
Boards on complex projects and empha-
sized the power of dispute avoidance and 
real-time resolution. Contractors, owners, 
legal representatives, consultants and other 
construction professionals, familiar with or 
wishing to gain more knowledge of the Dis-
pute Board process, attended. The confer-
ence not only covered Dispute Board best 
practices and techniques, but also dealt with 
contract provisions to implement a DRB and 
encourage resolution to avoid dispute.

Mr. Bob Rae, the keynote speaker, served 
eleven times in the House of Commons and 
was Ontario’s 21st Premier. He said that the 
Dispute Board process is beyond mediation 
and arbitration. It is a commercial process 
that delivers positive results. He reminded 
the audience of the fact that conflict is natu-
ral and that it should be discussed. The most 
common mistake in communication is the 
assumption that it happened. Treat people 
with respect and build trust. Never be afraid 
of the facts and never ask what the other 

Ferdi Fourie, 
Committee 
Chair, weclomes 
delegates to 
the 18th Annual 
Meeting and 
Conference

Networking and socializing during the breaks is always a popular component of the DRBF conferences.
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(continued from page 13)

In every case where Sub-Clause 20.2 or 20.3 
applies there will be, at least temporarily, in 
existence a dispute but no DAB. The Court 
found that it was quite clear from the words 
“final and conclusive” in Sub-Clause 20.3 
that the process of appointment is complete 
once the nominating body has “appointed” 
the adjudicator, and from that point on, a 
dispute can be referred to it.

In determining whether a stay should be 
granted, recognizing such as an exercise of 
judicial discretion, and considering what 
might be a “rough and ready” process of ad-
judication, but recognizing that the disputes 
of timeliness were foreseeable, considering 
issues of judicial economy, and finding the 
positions of the parties “quite finely bal-
anced and...perhaps tipped in [PCC’s] fa-
vor”, the deciding factor was that there is a 
presumption in favor of leaving the parties 
to resolve their disputes in the manner pro-
vided for by their contract, and the stay was 
granted.

Drawing upon the power of the court to or-
der specific performance of signature of the 
DAA and imply a reasonable fee to enforce 
the DAB process, the court has provided 
clear support for the DAB process. If ar-
bitration were to follow the DRB process, 
would an arbitration tribunal have granted 
the stay? Would the answer be different if 
the arbitration tribunal could retain jurisdic-
tion to be called upon, if necessary, in the 
future?

Many of the arguments presented above 
were also presented and dissected in a simi-
lar case on 7 July 2014 (4A_124/2014) by 
the Federal Supreme Court of Switzerland 
which, while upholding an award in an ar-
bitration that skipped over the FIDIC DAB 
process due to the specific factual matrix 
therein, stated that the arbitral tribunal was 
incorrect in concluding that the use of the 
DAB was merely optional under the con-
tract.

John Madden can be reached by email 
at JohnPMadden@cs.com.

torneys in the Dispute Board process, to de-
bating the question, “Promoting integrity: 
can DRBs assist in preventing fraud and 
corruption?”

Conference delegates, speakers, and guests 
visited one of Toronto’s finest restaurants 
for the Al Mathews Awards Dinner. On 
top of the famous CN Tower they enjoyed 
breathtaking revolving views of the city of 
Toronto and Lake Ontario more than 1,000 
feet below. In addition to an optional tour 
of a Metrolinx tunnel project, delegates and 
their families could visit numerous popular 
attractions within the Toronto area, includ-
ing Niagara Falls.

The Dispute Resolution Board Foundation’s 
18th Annual Meeting and Conference and 
Training Workshops were great successes. 
It helped to advance the process around the 
globe leading to more time-efficient and 

economic projects. The meetings encour-
aged ethics and will help to build better re-
lations between the parties involved with a 
project.

Ferdi Fourie
Conference Chair

Bob Rae, former Premier of the Ontario Legislature 
(1978-2013) gives an enthusiastic keynote address.
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Each year, the Dispute Resolution Board 
Foundation presents the prestigious Al 
Mathews Award to one or more DRBF 
members who have given exemplary 
service in advancing the use of the Dis-
pute Resolution Board concepts and the 
DRBF. Nominations are solicited from 
DRBF membership and by the president 
of the Executive Board of Directors. The 
award is presented at the Gala Dinner 
hosted in conjunction with the DRBF 
Annual Meeting and Conference, held 
this year at the revolving restaurant atop 
the CN Tower in Toronto, Canada.

Congratulations to this year’s recipients, 
Roger Brown and Ron Finlay. 

Roger Brown has been a major con-
tributor to the Dispute Resolution Board 
Foundation from the onset as a charter 
member and through his leadership on 
the DRBF Executive Board of Directors. 
He is a big supporter of the DRBF both 
within the US and on the international 
stage. He has served on Dispute Review 
Boards continuously for the past 16 years 
and currently is serving on seven active 
projects totaling over $700 million dol-
lars in volume.

Roger has served in the engineering-
construction industry for more than 45 
years.  In the roles of senior vice presi-
dent and construction manager for two 
national contractors, he has overseen 
estimating, operational departments and 
field staff that constructed projects total-
ing in excess of $1 billion.  He currently 
provides consulting services to contrac-
tors and owners in preparing and defend-
ing construction claims and serves as an 
expert witness when claims enter litiga-
tion. In addition to serving as a Dispute 
Board member, he also serves as an arbi-
trator, mediator and neutral expert. 

In recent years, Roger has formalized the 
DRBF’s marketing initiatives, and led 
the creation of policies and internal pro-
cedures to stabilize the administration of 
the organization and set it up for future 
growth and expansion.

Ron Finlay has been an active mem-
ber of the DRBF’s Australasia executive 
group since its formation in 2003, serv-
ing as Secretary/Treasurer throughout. 
He has been responsible for all statutory 
and legal documents from the first Ar-
ticles of Association to the recent estab-
lishment of DRBF Region 3. Despite a 
very busy professional life, he still finds 
time to continue these roles.

Ron has been a prime mover in con-
vincing each of the major users of Dis-
pute Boards in Australia of the benefits 
of DBs.  He has been the driver of the 
recent adoption of the name “Dispute 
Avoidance Board (DAB)” by Roads & 
Maritime Services in the first instance, 
now being followed by Transport for 
New South Wales, National Broadband 
Network, and others.

Roger Brown and Ron Finlay Receive  
Al Mathews Award of Excellence

Roger Brown receives the Al Mathews Award from 
Graham Easton, outgoing President of the DRBF 
Executive Board.
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Ron is an active member of the DRBF’s 
Public Private Partnership (PPP) Task 
Force. He serves as an independent Chair 
of an Australian government group de-
veloping two multi-billion dollar PPP 
rail projects, and has been influential in 
convincing the authorities to implement 
DABs on those projects.

Ron has been an active contributor to 
all training programs in Region 3, and 
a contributor to the DRBF International 
Conferences in Sydney and Singapore.  
In addition, he has been and continues to 
be a member of a number of DRB/DABs. 
He is currently Chair of four DABs with 
values in the $600m to $1.7bn.

Roger Brown and Ron Finlay are rec-
ognized as worthy recipients of the Al 
Mathews Award and are considered a 
credit to the DRBF, which they have both 
served tirelessly over the years through-
out the world.

Congratulations!

Graham Easton gives the Al Mathews Award to 2014 
recipient Ron Finlay.

Save the Date!
DRBF 19th Annual 

Meeting &  
Conference

October 1-3, 2015 
Marriott Union Square  

San Francisco, California

The DRBF 19th Annual Meet-
ing and Conference will inte-
grate practical experience shared 
by users of the DRB process with 
in-depth analysis of this evolving 
dispute resolution process. With 
an emphasis on the DRB’s unique 
role in dispute avoidance as well 
as resolution, conference delegates 
will explore ethical and legal is-
sues, lessons learned from exist-
ing DRB programs, and future 
expansion of the process. Par-
ticipants will also engage in in-
teractive discussions that deepen 
understanding of the successful 
implementation and use of Dis-
pute Boards worldwide.

The event kicks off with a full day of 
optional workshops on Oct. 1, fol-
lowed by the two-day conference 
Oct. 2 & 3. The popular Al Mathews 
Awards dinner will be held on the 
evening of October 2. 

Mark your calendar  
and plan to join us!

The distinguished 
list of past winners 
of the Al Mathews 
Award includes:

Al Mathews 
Robert Matyas 
Robert Smith 
Joe Sperry 

Jimmy Lairscey
 Carlos Ospina 
Pete Douglass 
Jim Donaldson 
Stephen Fox 

Gordon L. Jaynes 
John Nichols 

Peter H.J. Chapman 
William Baker 

Romano Allione 
Harold V. McKittrick 

Jack Feller 
Richard Appuhn 

Gwyn Owen 
Robert Rubin 

Graeme M. Peck 
James Brady 

Toshihiko Omoto
Volker Jurowich
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By Wynand Roos

Promoting Integrity: Can DRBs Assist  
in Preventing Fraud and Corruption?

At the DRBF Annual Meeting and Confer-
ence in Toronto, Canada, senior members 
and stake holders from Europe, Africa, Asia, 
Australia, South America and North Amer-
ica attended. Although the Dispute Board 
process is well established and used in the 
construction industry, more and more indus-
tries outside construction have found ben-
efits, and the process is expanding.

Three members of the DRBF, Wynand Roos, 
Eric Kerness and Andy Griffiths, presented a 
session on “Promoting Integrity: Can DRBs 
Assist in Preventing Fraud and Corruption?”

DRBs consist of individual, or more com-
mon, three-person panels of experts assisting 
clients and contractors to resolve differences 
before getting involved in arbitration or liti-
gation. If requested a DRB can provide the 
parties with a non-binding recommendation 
for resolution.
 
The DRB panel, appointed by the parties to 
the contract themselves, are experts in the in-
dustry experienced in contract interpretation 
and the effect of scope changes, differing 
conditions, errors and omissions, and inter-
ference and delay. This results in timely and 
effective settlements with significant savings 
in costs. The process has been advanced over 
the past decade to focus more on prevention 
rather than cure.

Together the attendees to the conference 
have assisted with the amicable settlement of 
an estimated US$20 billion worth of claims 
over the past year. In those cases where the 
parties requested a DRB hearing the parties 
accepted the DRB’s recommendation 98% 
of the time, avoiding long and expensive un-
pleasant arbitrations or litigation. 

If DRBs are that successful in settling claims 
and avoiding disputes, the next natural ques-
tion is if the process could play a role to 
avoid fraud and corruption? Wynand Roos 
defined fraud and corruption as “The drain-
ing of wealth from the coffers of the pro-
ductive sector of the economy by unethical 

and greedy operators.” It often occurs as a 
result of corrupt tender procedures, bid rig-
ging, false claim evaluation, fraudulent mea-
surement, bribery of officials etc.  Bribery is 
rampant in many parts of the world and, be-
cause of heavy repercussions, whistle blow-
ers are intimidated. Unfortunately senior of-
ficials in private and public sectors are often 
involved and governments are frequently 
conspirators.

Eric Kerness used a huge piling contract in 
New York under the US False Claims Act 31 
USC 3729 as an example and Andy Griffiths 
reported on bid-rigging and collusion in the 
Lesotho Highlands Water Project in South 
Africa.

A rescent PriceWaterhouseCoopers survey, 
“Perceptions of Foreign Bribery by Sector”, 
found that out of 19 sectors defined as fraud-
ulent, construction was the worst, right at the 
bottom. The reason for construction being 
the worst sector could well be the fact that 
projects involve huge budgets from which 
millions can be scraped off with limited de-
tectability.

Many institutions worldwide have declared 
their disapproval of fraud and corruption. 
This includes the World Bank, many of the 
world’s largest banks, institutions like the 
United Nations Convention Against Cor-
ruption (UNCAC), The Organization for 
Economic Co-operation and Development 
(OECD), PriceWaterhouse Coopers and the 
African Progress Panel, an entity created by 
UN Secretary General Kofi Annan. 

Construction is the predominent contributor 
to the development of a country’s infrastruc-
ture and a principal stimulant for the cre-
ation of its wealth. Fraud and corruption in 
construction and infrastructure development 
has significant implications on business due 
to financial losses to clients and contractors. 
For the general population it has a major ef-
fect on the cost of living. It is widely passed 
downwards to virtually all sectors of the 
economy through the cost of energy, trans-
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port, food, resource production and public 
services. It is indirectly financed by the end 
user and directly by governments. In the end 
the productive tax-payer is footing the bill 
and is being overcharged for maintaining his 
standard of living.

The subject raised intense interest and was 
well discussed, both during the session and 
the coffee break that followed. 

In closing, Wynand suggested that “The is-
sue of fraud and corruption can be addressed 
at conception of a project by including a 
condition in the tender contract, and even in 
a loan agreement, that holds individuals per-
sonally responsible for damages and costs 
when found to be involved in dishonesty. 

The hanging of a sword over the head 
is often the only rule that makes most 
individuals act honestly.” He proposed 
that the DRBF Board of Directors con-
sider the appointment of a taskforce to 
investigate the matter further for pos-
sible action.

The session can finally be concluded 
with a quote by Albert Einstein: “The 
world is a dangerous place to live in; 
not because of the people who are evil, 
but because of the people who don’t do 
anything about it.”

Wynand Roos can be reached by 
email at wynandroos@gmail.com

DRBF 2015 Calendar of Events
January 6, 27 and February 24 

Caltrans Dispute Board Training - multiple locations in California

February 26 - 27 
Dispute Review Board Workshops - FDOT, Orlando, Florida

February 26 - 27  
East Africa Regional Conference - Nairobi, Kenya

May 21 - 23 
15th Annual International Conference - Genoa, Italy

June 5 
Northwest Regional Conference - Seattle, Washington

October 1 - 3 
19th Annual Meeting & Conference - San Francisco, California

New details and events being added frequently 
visit www.drb.org for details
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GDP, is comparable to that incurred by 
China in recent years. Tanzania would 
need to invest US$ 2.9 billion annually 
for a decade to catch up with the rest of 
the developing world in terms of infra-
structure.

Public infrastructure investment focuses 
mainly on transport and communication, 
water, irrigation, housing and energy 
sectors. Parallel to these investment ef-
forts, there has to be a sound system for 
delivering individual projects. Locally 
funded public projects continue to rely 
on a national procurement framework 
whereas donor funded projects either use 
the national procurement framework or 
specific donor framework based on bi- or 
multilateral arrangements. 

The implementation of public infrastruc-
ture relies heavily on the services provid-
ed by the private sector (consultants and 
contractors) in line with the national pro-
curement policy. The majority of public 
infrastructure projects are executed un-
der the traditional contractual arrange-
ment in which the works are designed by 
a consultant on behalf of the employer, 
and works constructed by the contractor 
procured by the employer. The procure-
ment of public works is governed by the 
public procurement regulatory frame-
work which has evolved over the last 15 
years through a series of Public Procure-
ment Acts (PPA) of 2001, 2004 and the 
latest one of 2011 using the traditional 
approach. Occasionally the works are 
designed by the employer, and supervi-
sion may also be carried out by the em-
ployer. However, all public works are 
implemented by a private sector contrac-
tor. There have been a handful of public 

Tanzania: Infrastructure Development and  
the Need to Institutionalise Resolution of  

Disputes in Construction Contracts
The pace at which infrastructure devel-
opment has been taking place in Tanza-
nia over the last ten years is unprecedent-
ed. Spending five years ago stood at US$ 
1.2 billion a year, which represented a 
substantial effort of almost 9% of gross 
domestic product (GDP). The public 
sector, the largest source of finance for 
infrastructure in Tanzania, accounted for 
56% of total expenditure. The National 
Annual Budget for fiscal year 2014/15 
indicated that the public sector expen-
diture on infrastructure alone grew from 
about 5% in 2010 to 8% of the GDP in 
2014. Further, there are infrastructure 
projects worth about US$ 19 billion on 
the drawing boards including a large 
port in Bagamoyo expected to cost about 
US$ 10 billion. These are large figures 
for a country whose gross per capita in-
come was only about US$ 502 in 2014.

While these figures sound impressive in 
comparison to historical investment fig-
ures, the infrastructure growth target is 
still not achieved.  Annual infrastructure 
spending of US$ 2.9 billion (or about 
12% of the GDP) is needed to catch up 
on infrastructure; that cost, relative to 

Prof. Ninatubu 
M. Lema,  
DRBF Country 
Representative 
for Tanzania

PSPF and Tanzania Ports Authority Buildings, 
on-going projects in Dar es Salaam, Tanzania
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dard form of dispute resolution associ-
ated with the national forms of standard 
contracts. Individual adjudicators de-
velop and implement procedures, which 
they consider fair, based on international 
practice.

In the last 5–8 years, in view of increased 
infrastructure development, there have 
been a number of infrastructure projects 
implemented using the FIDIC Red Book, 
1999 edition and Yellow Book 1999 Edi-
tion, as well as the FIDIC MDB Har-
monised Construction Contract, the first 
version of which was released in 2005. 
These standard conditions of contract 
have been used in relatively large public 
infrastructure projects most of which are 
donor funded. However, local public in-
stitutions are also adopting these FIDIC 
based standard forms of contract which 
they consider less risky than the national 
standard forms of contract. The use of 
FIDIC standard contracts has inevitably 
led to the use of more formal dispute 
resolution procedures using Dispute Ad-
judication Boards (DABs) although both 
employers and contractors (national and 
international alike) are still very ignorant 
of the entire process of resolving (or bet-
ter still, avoiding) disputes using DABs.
The establishment of a local chapter of 

projects implemented through either a 
design–build approach mainly using the 
FIDIC Yellow Book customised to meet 
the requirements of the procurement le-
gal framework. 

Most works contracts based on the PPA 
2011 provide for dispute resolution by a 
single adjudicator selected and agreed 
jointly between the parties before the 
contract is signed. The respective clause 
of the standard contract for works pro-
vides for reference to the adjudicator 
“if the Contractor believes that a deci-
sion taken by the Project Manager was 
either outside the authority given to the 
Project Manager by the Contract or that 
the decision was wrongly taken, the de-
cision shall be referred to the Adjudica-
tor within 14 days of the notification of 
the Project Manager’s decision and that 
the Adjudicator shall make his decision 
within 28 days. The respective contract 
provides for payment to the Adjudica-
tor on an hourly rate. Either party may 
refer a decision of the Adjudicator to an 
Arbitrator within 28 days of the Adjudi-
cator’s written decision. If neither party 
refers the dispute to arbitration within 
the above 28 days, the Adjudicator’s de-
cision will be final and binding.” It will 
be noted that the conditions of contract 
in use do not provide for the employer to 
make reference on any matter to the ad-
judicator. It is also explicitly stated that 
reference to the adjudicator can only be 
made when the project manager makes 
a wrong decision or acts outside his au-
thority. The contract does not allow for 
the contractor to refer a matter to the 
adjudicator on a dispute that has been 
caused by the employer. This is seen as a 
major weakness in the resolution of dis-
putes for projects implemented using the 
national procurement framework. It has 
to be stated here that there are no stan-

Dar es Salaam Mtwara Natural Gas Pipeline (project 
value US$1.3 Billion) nears completion.
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DRBF will go a long way in ad-
dressing local needs. While a formal 
group is not yet in place, a steering 
committee of five professionals (en-
gineers and lawyers) has been es-
tablished. This has attracted the at-
tention of leading employers in the 
construction industry including the 
Tanzania National Roads Author-
ity (TANROADS) and the National 
Housing Corporation (NHC). The 
main task of the group will be pro-
motion and education.

DRBF Country Representative  
Profile: Ninatubu Mbora Lema, 
PhD, MIET, PE, CE (T), FICE 

Prof. Lema is a  civil  engineer  and  
a  project  and  contract  manage-
ment  expert specialising in infra-
structure project procurement and 
management of contracts with lo-
cal and international experience. He 
holds BSc. Eng (1st Class) Honours 
degree from the University of Dar 
es Salaam, MSc and PhD in engi-
neering project management from 
Loughborough University in the 
United Kingdom.  He has experience 
of more than 30 years in conduct-
ing studies and providing consul-
tancy services in project appraisal, 
construction project planning, pro-
curement, contract formulation and 
management, dispute resolution, 
project performance evaluation and 
corporate strategic planning. He is 
an adjudicator for a number of civil 
engineering projects in Tanzania. 
He has organised and conducted 
more than 30 short courses for con-
struction and related-industry prac-
titioners both in and outside Tanza-
nia more that half of which are on 
construction project and contract 

management. Prof. Lema is an au-
thor of more than 30 international 
and local technical publications, 
research and study reports. He has 
been lecturing at both undergradu-
ate and postgraduate level on proj-
ect and contract management that is 
inclusive of project procurement. In 
his capacity as professor at the Uni-
versity of Dar es Salaam Tanzania, 
Prof. Lema has supervised to suc-
cessful completion over 30 Masters 
Degree dissertations, two Masters 
Theses and Four PhDs in Tanzania, 
Uganda, South Africa and Sweden, 
all of these in the area of project 
procurement and contract manage-
ment. Prof. Lema is also a visiting 
professor at the University of Bo-
tswana teaching Project Risk Man-
agement at Postgraduate level. He 
has further co-authored an ANSTI 
sponsored forthcoming book titled: 
“Fundamentals of Civil Engineer-
ing Construction Management”.

Prof. Lema is currently a procure-
ment and contracts advisor/consul-
tant to a number of major public 
projects including the USA Govern-
ment financed Millennium Chal-
lenge Corporation projects. He has 
been an adjudicator in a number 
of public construction projects and 
has recently been appointed a mem-
ber of Dispute Boards for two ma-
jor road projects in Tanzania. Prof. 
Lema is a registered professional 
and consulting engineer with Pro-
fessional Practicing License No. 
P-A0001 and Engineering Consult-
ing License No. C-A118. He is the 
current Chairman of the Engineers 
Registration Board, Tanzania.
Prof. Ninatubu Lema can be reached at 
ninatubu@yahoo.co.uk
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DRBF Region 2 Board of Directors
Call for Nominations

Region 2 of the DRBF has a seven person Board of Directors. At the upcoming In-
ternational Conference in May, the Board will transition and the positions of Presi-
dent Elect and three general Board member positions will be vacant. The Elections 
Committee, consisting of Jim Perry, Chris Miers, and Andy Griffiths, invites all 
Region 2 members interested in serving on the Board to submit their candidacy.

a) Each candidate must have a proposer and a seconder. Candidate, proposer and 
seconder must be members of the DRBF for at least 3 years.
 
b) The candidate must be, or commit to become, a Professional Individual/Corpo-
rate member of the DRBF.
 
c) A candidate for the position of President Elect (other than regular Board member) 
must provide, with his/her CV, demonstration of having participated actively in the 
organization of the DRBF (be it as Country Representative, committee member or 
other).
 
d) All candidates must supply a statement to the members with a summary of their 
professional background, which will be distributed to the membership with the in-
vitation to vote.

e) All DRBF Region 2 members have a vote.
 
f) Voting is done by e-mail, in advance of the Annual International Conference.
 
g) The Elections Committee is the organizing body of the election.
 
h) The President Elect serves for 3 years: President Elect, President, Past President.
 
i) Terms start and end at the Annual International Conference, usually held in May 
each year.
 
Proposals may be sent to the DRBF General Manager Ann McGough by email at 
amcgough@drb.org, fax to +1-206-878-3338, or letter:
 
Dispute Resolution Board Foundation
Region 2 Board of Directors Nomination
19550 International Blvd. So Suite 314
Seattle, Washington 98188 USA
 

Nominations must be made by 16 March 2015.   
Ballots will be distributed to all Region 2 members in April.
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 Argentina
Maria Laura Velazco

Austria
Marcus Theil

Belgium
William Buyse

Botswana
Sanjeev Miglani

Brazil
Gilberto José Vaz

Bulgaria
Adrianna Spassova

Canada
Gerald McEniry

Caribbean
Martyn Bould

Chile
Eduardo Sanhueza

Czech Republic
Lukas Klee

France
Marc Frilet

Germany
Dr. Götz-Sebastian Hök

India
Shri K. Subrahmanian

Indonesia
Dr. Sarwono 
Hardjomuljadi

Ireland
Dr. Nael G. Bunni

Italy
Andrea Del Grosso

Japan
Naoki Iguchi

Kenya
Paul Karekezi

Libya
Emhemmed Ghula 

Malaysia
Sundra Rajoo

Mauritius
Kailash Dabeesingh

Mexico
Dr. Herfried Wöss

Namibia
Riaan de Witt

Nepal
Sanjeev Koirala

Peru
Jaime Gray

Phillippines
Salvador P. Castro, Jr.

Poland
Krzysztof Woznicki 

Portugal
Manuel Maria Agria

Qatar
Wayne Clark

Republic of the Congo
Florent Lager

Romania
Alina Valentina Oprea

Singapore
Gerlando Butera

South Africa
Anton van Langelaar

Spain
Pablo Laorden

Switzerland
Michel Nardin

Tanzania
Prof. Ninatubu Lema

Thailand
Pratim Ghose

Turkey
Yasemin Cetinel

United Arab Emirates
Ian Folds

United Kingdom
John Papworth

Zambia
Henry Musonda

Contact details for  
all Country 

Representatives  
are available 
on the DRBF  

website: 
www.drb.org

DRBF Country Representatives
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DRBF 15th Annual International Conference
Dispute Boards: The Continental Approach

May 21 - 23, 2015
Genoa, Italy

The DRBF’s annual International Conference attracts the top Dispute Board 
practitioners, employers, funding institutions, contractors, legal professionals 
and consultants all active in alternative dispute resolution. In 2015, the confer-
ence will be hosted for the second time in Italy, in the historic city of Genoa. 
Day one offers full-day interactive training, with an introductory level workshop 
for those new to the process, and an advanced level workshop for experienced 
Dispute Board practitioners. The two-day conference features engaging presen-
tations and lively panel discussions about the latest developments and issues fac-
ing the alternative dispute resolution community worldwide, with an emphasis 
on the application of the Dispute Boards process under Civil Law jurisdictions.       

E  May 21 Dispute Board Workshops - A full-day introductory workshop 
or practical case study workshop for advanced practitioners. Earn CPD 
credits!

E  May 22 & 23 International Conference - Presentations and panel  
discussions from funding organizations, employers, engineers, legal profes-
sionals, and DB practitioners, plus interactive discussion and networking.

E  May 22 Gala Dinner - Enjoy socializing with conference delegates, speak-
ers and guests at the popular Gala Dinner to be held at Via Garibaldi 5.

The workshop will be held at The Bristol Palace Hotel and the conference will be 
held at Palazzo Ducale, a historical building in the heart of Genoa. Details on 
travel and tourism, hotel options, and more are available on the conference website.

Visit www.drb.org for details and registration



30

Foundation Forum

Do you know 
someone 

interested in 
joining 

the DRBF?

Help us expand by 
sharing information 

with your colleagues. 
Complete member-

ship information can be 
found on the DRBF web 

site (www.drb.org) or 
contact the main office 

for details.

Fabio Alem
Madeira, Valentim & Alem  
Advogados
Sao Paulo, BRAZIL

Pedro Alem Filho
IBP Instituto Brasileiro de 
Petróleo, Gás e  
Biocombustiveis
Rio de Janeiro, BRAZIL

Rui Arruda Camargo
BRAZIL

Luiz Gonzaga de Arruda Neto
Hochtief do Brasil
Sao Paulo, BRAZIL

Jean Aubuchon
Astaldi Canada Inc.
Montreal, QC CANADA

Ricardo Barreiro-Deymonnaz
Rattigan Macchiavello  
Arocen & Peña Robirosa
Buenos Aires, ARGENTINA

Roberto Bauzá
Rattagan, Macchiavello, Arocena 
& Peña Robirosa
Buenos Aires, ARGENTINA

Marco Bográn
Tegucigalpa, HONDURAS

Paulo Victor Castello Branco 
Braun
Giolux Projetos e Consultoria
Sao Paulo,  BRAZIL

Cristiane Dias Cameiro
Rio de Janeiro, BRAZIL

Ricardo Campelo
Giuliano Gobbo Advogados
Curitiba, BRAZIL

André Chateaubriand Martins
Escritório de Advocacia Sergio 
Bermudes
Rio de Janeiro, BRAZIL

Clemenceau Chiabi Saliba Jr.
Clemenceau Chiabi & Associados
Belo Horizonte-MG, BRAZIL

Arthur C. Cox, Jr.
Corman Construction
Annapolis Junction, MD USA

Chase Cox
Corman Construction
Annapolis Junction, MD USA

Agenor Correa
Autoridad del Canal de Panama
Panama, PANAMA

Sandro Cunha
FTI Consulting
Rio de Janeiro, BRAZIL

Claudio Dall’Acqua
Fundação Para O Desenvolvim-
entoTecnologico da Engenharia
Sao Paulo, BRAZIL

Enrique Espino
Condotte America, Inc.
Medley, FL USA

Marcos Ferreira
Goetze Lobato Engenharia
Curitiba, BRAZIL

Juan Eduardo Figueroa Valdes
FIHS Abogados
Santiago, CHILE

Christian Alejandro Fuentes 
Manriquez
Universidad de Chile--IDIEM
Santiago, CHILE

Rafael Gagliardi
Demarest Advogados
Sao Paulo, BRAZIL

Cristiana Bahia Galante Boson
Belo Horizonte, BRAZIL

Jaime Luis Iglesias Gallardo
Garrigues Consultores em Direito 
Estrangelro
Sao Paulo, BRAZIL

Carlos Gallo
CG Consultoria Construções e 
Representação Comercial Eireli
Sao Paulo,  BRAZIL

Rodrigo Garcia da Fonseca
Osorio e Maya Ferreira  
Advogados
Rio de Janeiro, BRAZIL

Frank Giunta
Hill International Inc.
Marlton, NJ USA

Fernando Manetta Gomes de Sá
Aequitas Mediação e Consultoria
Sao Paulo, BRAZIL

Ellen Gracie
Sao Paulo, BRAZIL

Louise Hart
North Sydney, NSW AUSTRALIA

James F. Hines III
Jeffersonville, IN USA

Ana Luiza Isoldi
ALGI Mediação
Sao Paulo, BRAZIL

Robert James
Accumyn Consulting
Katy, TX USA

Rodrigo Kaltbeitzer Daud
CSN--Companhia Siderurgica 
Nacional
Sao Paulo, BRAZIL

Vinayak A. Kelkar
Pune, MH INDIA

Stuart V. Kennedy
Kennedy Chambers
Kingston, ST VINCENT AND THE 
GRENADINES

Regiane Ladeia
FTI Consulting
Sao Paulo, SP BRAZIL

Marlon Ieiri
L.O. Baptista, Schmidt, Valois, Mi-
randa, Ferreira Agel Advogados
Sao Paulo, BRAZIL

Zhiyong Li
Sinohydro Corporation Ltd.
Beijing, PR CHINA

Carlos López Aviles
Nippon Koei LAC
Lima, PERU

João Antonio Machado
Fundação Para O Desenvolvim-
entoTecnologico da Engenharia
Sao Paulo, BRAZIL

Francisco Maia Neto
Precisão Consultoria
Belo Horizonte, BRAZIL

Welcome to New DRBF Members
Member Additions September - November 2014
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MAJOR 
MEMBERSHIP 

CONTRIBUTORS TO 
THE DRBF 
Benefactors

Salini-Impregilo
SInohydro

Astaldi Canada
Roger Brown
Clyde & Co.

Peter Douglass 
Fenwick Elliott LLP

Kiewit
Daniel F. Meyer
Probyn Miers
S.A. Healy

Sustaining 
Romano Allione  

Barnard Construction
David Canning

Clark Construction
Conduril S.A.

Corman Construction
Diablo Contractors Inc. 

James Donaldson
Graham Easton 

Robert M. Fitzgerald
Frontier-Kemper 
Don Henderson 

Jacobs Associates
 J.F. Shea Co., Inc. 

Volker Jurowich 
Kenny Construction 

Macogep
Donald Marston

Frank McDonough P.E.  
Harold McKittrick P.E.
 McNally Construction

Nabarro LLP
Gwyn Owen 

Peckar & Abramson
Tom Peterson

Pinsent Masons LLP
Property Development  

Systems
PS Consulting

Robert J. Smith P.E., Esq.
William (Tim) Sullivan

  The De Moya Group, Inc. 
Watt Tieder Hoffar &

Fitzgerald

Solange Majella Jones
Majella Jones Advogados
Rio de Janeiro, BRAZIL

Rafael Marinangelo
Marinangelo e Aoki Advogados
Sao Paulo, BRAZIL

Geovane Martins
Hormigon Engenharia e Consul-
toria
Téchnica Ltda
Belo Horizonte, BRAZIL

Rogério Mata
FTI Consulting
Rio de Janeiro, BRAZIL

Ricardo Medina Salla
L.O. Baptista-Schmidt, Valois, Mi-
randa, Ferreira e Agel Advogados
Sao Paulo, BRAZIL

Marcelo Mesquita
Botelho de Mesquita Advogados
Florianopolis, BRAZIL

Gustavo Milaré Almeida
Meirelles Milaré Advogados
Sao Paulo, BRAZIL

Asdrubal Nascimento Lima Jr.
OAB-DF
Brasilia, BRAZIL

Enrique Navarro
Nabarro Sologuren, Paredes, Gray 
Abogados
Lima, PERU

Antonio Carlos Paiva Bastos
Majella Jones Advogados
Rio de Janeiro, BRAZIL

Joaquim Tavares de Paiva Muniz
Trench Rossi e Watanabe Advo-
gados
Rio de Janeiro, BRAZIL

Mauro Palumbo
Astaldi S.p.A.
Rome, ITALY

Amedeo Papa
JHSF
Sao Paulo, BRAZIL

Carlos Peñate
Consuleg
Santa Tecia, EL SALVADOR

Jorge Pinheiro Jobim
Consultor de Empresas
Sao Paulo, BRAZIL

Vivien Lys Porto Ferreira da Silva
Porto Ferreira Advogados
Sao Paulo, BRAZIL

Michael J. Primiani
LPM Canada Inc.
Montreal West, QC CANADA

Marcela Radovic
Brucke S.A.
Santiago, CHILE

Bernardo Ramos Trindade
Farrer Consultores
Belo Horizonte, MG BRAZIL

Richard Rawson
Cape Town, SOUTH AFRICA

Andreas Reiner
ARP
Vienna, AUSTRIA

David Robertson
Berwin Leighton Paisner LLP
SINGAPORE

Beatriz Rosa
Tarobá Engenharia e Negócios 
Ltda.
Barueri, BRAZIL

Luciana Rosa Rodrigues
FIHS Abogados
Santiago,  CHILE

Michael Geoffrey Rudge SC
Nigel Bowen Chambers
Sydney, NSW AUSTRALIA

Hederverton Santos
Queiroz Maluf Advogados
Sao Paulo,  BRAZIL

Bertram Shayer
FDTE
Sao Paulo,  BRAZIL

Caroline Simionato
Sao Paulo,  BRAZIL

João Simóes Neto
Civília Engenheiros Associados 
S.S. Ltda.
Sao Paulo,  BRAZIL

Douglas Smith
Mowat Construction Co.
Seattle, WA USA

Ivone Hiromi Takahashi Saraiva
Double Energy Serviços  
Financeiros e de Comercio  
Exterior Ltda.
Sao Paulo, BRAZIL

Hector Varela
Varela y Cia
Santiago, CHILE

Vanessa Velasquez
Casco-Fortin, Cruz & Asociados
Tegucigalpa, HONDURAS

Lizzeth Villatoro
Casco-Fortin, Cruz & Asociados
Tegucigalpa, HONDURAS

David Walker
Stantec
Vancouver, BC CANADA

Eugenio Zoppis
Salini-Impregilo
Aprilia, LT ITALY
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DRBF International Conference:
Gala Dinner 

Via Garibaldi 5 • Genoa

Join conference delegates, speakers and guests on Friday, 22 May for an elegant four-
course dinner featuring traditional Genovese cuisine and live music in the style of Ge-
noa’s famous violinist and composer, Niccolò Paganini. The venue is Via Garibaldi 5, a 
palace on Genoa’s popular Via Garibaldi, a street lined with palaces dating back to 1550. 
Located in the central historic district, within walking distance of  
the host hotel and conference venue. 

Dinner tickets are $130 per person, inclusive of Italian wine, 
and guests have the option to select a menu of Meat, Fish 
or Vegetarian options, all emphasizing seasonal specialties. 
Cocktail attire.




