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= “The construction of the first bore of the Eisenhower Tunnel
in Colorado was a financial disaster. Determined not to get
burnt again, the Colorado Department of Highways, for the
construction of the second bore, provided for a ‘Review
Board’to make recommendations which could not be settled
at the job level.”

= “The first bore of the Eisenhower Tunnel had resulted in
enormous claims, on which the DOH had paid out some
$560,000,000. But with the second bore, the biggest problem
the Board had was that we went along for over two years
with no problems.”
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Robert Hooke (1635—-1703):

“carried out occasional views on properties in the City,
providing professional adjudications in disputes between
property owners or builders, usually for a fee of 10s”

Dr Stephen Inwood
The Man Who Knew Too Much; Pan, 2002, p.386
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DISPUTE BOARDS ELLIOTT
The scope of the Research ING'S
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« CONCEPT OF DBs:

* Job site dispute avoidance and/or resolution mechanism,
constituted by individual(s), that operates independently
from the parties to the contract(s) and with the purpose of
addressing the disputes of a specific Project.
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b 12

years of dispute months of
board practice research

104

graphs of
information
collected

2024 Disl_)ute Boards
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dispute boards
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DISPUTE BOARDS
Cause of disputes

Figure 40: Most frequent cause of disputes (Individuals' responses)
Based on 131 responses received. Responaents were able to select up to three options
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Figure 42: Most frequent category of claims (Individuals’ responses)
Based on 123 responses received. Respondents were able to select up to three options
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Figure 88: Average total costs (Individuals’ responses)
Based on 115 responses received. Respondents were able to select more than one option if applicable
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Figure 90: Dispute Board costs as a percentage of the total value of the Project (Individuals’ respanses)
Based on 117 responses received. Respondents were able to select more than one option if applicable
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DISPUTE BOARDS FENWICK

ELLIOTT

Effectiveness in dispute resolution

Figure 60: How often did parties comply with non-binding recommendations of Dispute Boards? (Individuals’ responses)
Based on 117 responses received

Always
Rarely - 5%
woor |
0% 5% 0% 15% 0% 25% 30% 35% 40%

The construction &
energy law specialists



DISPUTE BOARDS FENWICK

ELLIOTT

Effectiveness in dispute resolution

Figure 62: How often did parties voluntarily comply with binding decisions of Dispute Boards? (Individuals’ responses)
Based on 120 responses received
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Figure b8: How often was the Dispute Board’s decision referred to subsequent litigation or arbitration® (Individuals’ responses)
Based on 121 responses received
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Figure 70: How often was the Dispute Board’s decision substantially different from the decision reached in the subsequent litigation or arbitration?
(Individuals’ responses)

Based on 108 responses received
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Figure 52: How often were dispute avoidance measures adopted? (Individuals’ responses)
Based on 132 responses received
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Figure 54: Commonly adopted dispute avoidance measure (Individuals® responses)
Based on 111 responses received. Respondents were able to select more than one option if applicable
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Figure 56: Result after the implementation of dispute avoidance measures (Individuals’ responses)
Based on 111 responses received. Respondents were able to select up to two options
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Where did the data come from? EEN K

» Third annual report by King’s College

«  Builds on historic reports commissioned by the Adjudication Society
* Two questionnaires:

1. Questionnaire addressed to Adjudicator Nominating Bodies (“ANBs”)
* 10 ANBs replied
- Eg ClArb, CIC, ICE, RIBA, RICS, TeCSA and UK Adjudicators

*  Number of referrals to ANBs increased 9% compared with 2023

2. Questionnaire addressed to individuals involved in UK statutory adjudication

* 166 individuals replied
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Leading causes of disputes FEN K
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Figure 16: L eading causes of disputes in construction adjudication in the past year LLONDON
Based on 165 received responses. Respondents were abie to sefect multiple options

AT e ¥ *  22% had experienced other
Lack of competence of prope pariicipans . .
Engurseidans i causes of disputes in the last
Changes by cient i year:
Adversarial (indugtry) oulurs Ik . .
Litch ol professionalsm of praect p ot % ° DlSpUteS re formation
G o = and interpretation of
Poar communications ™ Contract
RO 140 - + Delays to work and EOTs
Uinralisistime e iy et By et ) b Negllgence and IaCk Of
Y = quality inspection
st e g " + Commercial practise of
Cothsr { i woork o 1] . . .
Cibet bk ofnfmalionsr desishenias ® prOJGCt part|C|pantS
Linfair righ alloeation Y
P i % + Noted that “supply chains are
et ® afraid of serving appropriate
Linrealitic nformation expectilions (contraciors) % . B
SR A contract notices or managing
et b e “ change effects quickly
Esmatnparrons b
gt I O upstream because they are
e afraid of damaging
Inappropriste contracior sslection . . . y
R P relationships and losing work’

% 0% A% s o % %

The construction &
energy law specialists



Common categories of claims

Figure 17: Most common categories of claims [ claim heads) in construction adjudication in the past year

Bosed on 163 received responses. Aespondents were alie to select mulliple options

*Gmash-and-rab’/bechnical payment daim
“True walud' (Tnal sbcounts)

Truévalie" | inberim payments}

Losg and expanss and Br damapes for dekiy and’
o disruption

Extensions of ime.

\iariations:

Defpces
Termination of contract
Professisnl Esbiityregigence
Measured works

Goba dams

Dahef non-monstary daims
Crteer damages daims

Liguidaled damages

Migrepresentation

|

I

B

L]

B

¥

F o
#

i

#

i

B

e
3

3%

FENWICK
ELLIOTT

ING'S
College

LLONDON

Technical payment
disputes by far the
most frequent
category

True value
disputes much
higher up the list
than for Dispute
Boards
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Figure 15: Most frequent claim values in construction adjudications in the past year
Buased on 163 received responses. Respondents were able to select muliple options

*  Most common value between

o £125,001 and £500,000

- * 1% between £40m and £50m
- « Drop in claims worth £5

- million and above compared
- to the previous year’s report
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Figure 21: Typical hourly fees of adjudicators in the past year
Based on 158 received respomses. Responoents were able to sefect multiple options
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Figure 22: Most frequent total fees charged by adjudicators in the past year

Based on 155 received responses. Respondents were abie to select multiple opfions . EXC|udeS |ega|
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What happens next? (1) EENWIcK
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Figure 23: Percentage of adjudicated disputes that were referred to litigation or arbitration in the past year LONDON
Based on 164 received responses

» High levels of compliance with Adjudicator’s decision

+ 18% said that less than 5% of cases referred to litigation or arbitration
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What happens next? (2) A
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Lack af jurisdiction
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Other

Figure 35: Successiul grounds for refusing enforcement of adjudicators' decisions in TCC Part 7 claims since 1 October 201
Based on 50 analysed cases including partially enforced claims
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Figure 26: Success rate of grounds for refusing enforcement of adjudicators” decisions in TCG Part T claims since 10ctober 201
Based on 219 analysed cases
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Satisfaction?
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* More ANBs keeping track of diversity on their
panels

« 7 out of 10 signed The Equal Representation
in Adjudication Pledge

«  Women only up to 8.9% of adjudicators for
ANBs which keep records

« TECBAR had highest percentage — 20%
women on their panel

*  More work to do!
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Thank you.
Questions?

Claire King, Fenwick Elliott
Raquel Macedo Moreira, King’'s College London
Jeremy Glover, Fenwick Elliott
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