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Introduction 1 FENWICK
Why do design obligations matter?

* Quality claim: a claim that work was not done to the required standard.
Known defects

Future defects with the works in respect of design life — no defect in physical
works yet / remedial works may not yet be required.

« Obligation to repair during a contractual defects liability period.

« Qutside the DLP, liability for the cost of remedial works carried out by
another contractor.
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Introduction 1 FENWICK

-+ Typical contractual obligations in respect of design

* Build only
 Reasonable skill and care

* Fitness for purpose

- Express obligations and implied obligations

* Importance of contract terms

+ Contractual chains:
« Claims against consultants / designers

* Limitation issues
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Contractual a

Edward Foyle, Partner, Fenwick Elliott LLP
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Reasonable skill and care 1 ELLIOTT

What is reasonable skill and care?

111

. a professional man should command the corpus of knowledge which
forms part of the professional equipment of the ordinary member of his
profession. He should not lag behind other ordinarily assiduous and
intelligent_ members of his profession in _knowledge of new advances,
discoveries and developments in his field...He must bring to any professional
task he undertakes no less expertise, skill and care than any other ordinarily
competent members of profession would bring, but need bring no_more.
The standard is that of the reasonable average. The law does not require of a
professional man that he be a paragon, combining the qualities of polymath
and prophet.”

Bingham LJ
Eckersley v Binnie & Partners (1980)
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Reasonable skill and care 1 ELLIOTT

* Not guaranteeing an outcome

« Common defences to a reasonable skill and care claim:

Reliance on industry guidance

State of the art defences

Following explicit instructions?

Reliance on a specialist?
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What is a fitness for purpose 1 FENWICK
obligation?

Common law: an absolute duty of result:

“The virtue of an implied term of fitness for purpose is that it prescribes a
relatively simple and certain standard of liability based on the
‘reasonable’ fithess of the finished product, irrespective of
considerations of fault and of whether its unfitness derived from the
quality of work or materials or design.”

Judge John Davies
Viking Grain Storage v T.H. White Installations Ltd

[1985] 33 BLR 103
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What is a fitness for purpose 1 FENWICK
obligation?

- Guarantees a particular outcome

- E.g. power plant to achieve a certain output
- Possible defences
- What was the purpose?

* Following the Employer’s requirements?

« Completion tests were passed?
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Fitness for purpose 1 ELLIOTT

« Section 14(3) Sale of Goods Act 1979: when goods are sold in the
course of a business and the buyer makes known its purpose for
buying the goods, there is an implied term that the goods will be
reasonably fit for that purpose.

- The law can imply a fitness for purpose obligation into an EPC
contract: Lord Scarman in Independent Broadcasting Authority v
EMI Electronics Ltd and BICC Construction Ltd [1980].

« Essence of implying the term is reliance on the contractor.

+ |If the intention is not to impose a fithess for purpose obligation, it
should be made clear that reasonable skill and care applies — e.g.
JCT (2016 and 2024), NEC Option X15.
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Fitness for purpose: defining the 1 FENWICK
purpose

* FIDIC Yellow Book (1999), sub-clause 4.1:

“‘When completed, the Works shall be fit for the purposes for which
the Works are intended as defined in the Contract.

* FIDIC Yellow Book (2017), sub-clause 4.1:

“‘When completed, the Works (or Section or Part of major item of
Plant, if any) shall be fit for the purpose(s) for which they are
intended, as defined and described in the Employer’s
Requirements (or, where no purpose(s) are so defined and
described, fit for their ordinary purpose(s)).”
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Extent of a fithess for purpose 1 EENWICK
obligation

- A contractor is effectively providing a warranty in respect of
established codes of practice.

A contractor may also effectively be providing a warranty in
respect of the adequacy of the Employer’s Requirements.
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Liability for the Employer’s 1 FENWICK
Requirements

*  Some contracts expressly impose on the contractor liability for the adequacy of
the Employer’s Requirements, e.g. FIDIC:

«  The Contractor “shall scrutinise the Employer’s Requirements (including design
criteria and calculations, if any)” and give notice to the Engineer of any error, fault or
other defect found in the Employer’s Requirements within 42 days (sub-clause 1.9,
FIDIC 2017) / within the period agreed in the Appendix to Tender (FIDIC 1999).

» The dangers of being overly prescriptive: Hudson:

in any contract where the Contractor has some design responsibility, the more explicit
and detailed the specification as to how the Contractor should carry out the design,
the more areas there may be where the risk of error in the specification falls onto the
Employer. Where the specification contains many relevant stipulations referred to in
the term of fitness for purpose, it may not on analysis be a separate and free-
standing term, but one that has been modified or qualified to something very much
less onerous.
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Competing contractual obligations 1 FENWICK

- When two contract clauses impose different standards or
requirements, the lesser requirement will be treated as a
minimum standard:

« Compliance with a reasonable skill and care obligation will not
excuse a failure to meet a fitness for purpose obligation.
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Competing contractual obligations: MT Eoloask
Hegjgaard A/S v E.ON [2017] UKSC 59

Multiple obligations, including that works were to
comply with “recognised standards and Good Industry
Practice” and be “fit for its purpose”, i.e. the purpose
in, or that could be inferred from, the Employer’s
Requirements.

The key obligation was in the Technical Requirements:

"...The design of the foundations shall ensure a lifetime of 20
years in every aspect without planned replacement.”

The SC rejected the proposition that this obligation
should be read together with less onerous
requirements, and modified into a term which imposes
a lesser obligation.

Case Study - Grouted Connections
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Contractual chains 1 FENWICK

- In the absence of express terms, design and build
contractors may have a fitness for purpose obligations in
respect of the design, but their consultants will only have a
reasonable skill and care obligation.

+ Obligations not to put in default?

An obligation on a subcontractor not to put the contractor in default under
the main contract imposed an obligation to ensure compliance with the
Building Regulations. The reasonable skill and care obligations in
subcontract did not reduce subcontractor’s obligation.

LDC (Portfolio One) Ltd v George Downing Construction Ltd [2022]
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Contractual chains: limitation issue31 ELLIOTT

+ The limitation period for claims for defective design by a consultant will
expire before the limitation period in respect of claims against the D&B /
EPC’s contractor.

- Limitation period for design provided by a consultant runs from the date of
delivery of the design (for a breach of contract claim)

« Limitation period for claims against the D&B / EPC runs from completion of the
works.

« Careful drafting is required in order to extend a consultant’s limitation
period to match that of the D&B / EPC contractor: the Limitation Act 1980
must be expressly excluded.

Oxford Architects Partnership v Cheltenham Ladies College [2006]
Lendlease Construction (Europe) Limited v AECOM Limited [2023]
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How to lessen a fithess for 1 FENWICK
purpose obligation”?

- Design life vs guarantees

* Any claim must be brought within statutory limitation period, or a shorter
period if agreed.

MT Hgjgaard:

In the light of the normal give and take of negotiations, and the complex,
diffuse and multi-authored nature of this contract, it _is by no means
improbable that MTH could have agreed to a 20-year warranty provided that it
could have the benefit of a two-year limitation period, save where misconduct
was involved. It would simply mean that the rights given to E.ON by paras
3.2.2.2(ii) were significantly less valuable than at firstsight they may appear,
because any claim based on an alleged failure in the foundations which only
became apparent more than two years after the handover of the Works would
normally be barred by clause 42.3. In this case, of course, there is no
problem, because the foundations failed well within the 24-month period
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Design life claims:
A practical view
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What is a design life? (1) 1 FENWICK

- Familiar concept, regularly contained in Design and Build contracts
« E.g. “The building structure shall have a design life of 50 years”

*  “Insulated glass units shall have a design life of 25 years”

+ Why sue for breach of design life obligation rather than raising a
conventional defect claim?
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What is a design life? (2) 1 FENWICK

* Not a lot of authority until fairly recently
*  MT Hgigaard v E.ON [20171 UKSC 59
« Blackpool Borough Council v VolkerFitzpatrick [2020] EWHC 1523 (TCC)

« Toucan Energy Holdings Ltd v Wirsol Energy Ltd [2021] EWHC 895 (Comm)
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Two key legal concepts 1 FENWICK

ELLIOTT

- Adesign life is the “assumed period for which a structure or part of
it is to be used for its intended purpose with anticipated

maintenance but without major repair being necessary: BBC v VF
at [156 - 158].

- Adesign life obligation is an obligation of “essentially strict
character”.

Not the same as an obligation of reasonable skill and care: see MT Hgjgaard v
E.ON [at [30]-[32] and Blackpool BC v VolkerFitzpatrick at [150].
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The first part of the definition 1 FENWICK

- First part of the definition :

- the “assumed period for which a structure or part of it is to be used for its intended purpose

*  Key questions:
* Legal: What is the requirement?

- Evidential/expert: How long can the component be used for its intended purpose?

«  Deceptively difficult to evidence:

What is the historic degradation of the component? Is that a guide to the future?

+ Do standards set out learning on the normal degradation of the component?

What other industry materials show likely future life of the component?

Calculations? Great — but scrutinise, scrutinise, scrutinise...

The construction &
energy law specialists



The second part of the definition 1 FENWICK

« Second part of the definition :
*  “with anticipated maintenance but without major repair being necessary”

+ Key question: what is the difference between the “anticipated maintenance” and
“major repair”?

* Some key documents:
*  What does the O&M manual say? Has the employer complied with it?

+ “Anticipated” by whom? The comparator may well be a building without the
unique characteristics of the index building: see BBC v VF at [164].

« What is a “major repair’? “That is of course a question of fact and degree in any

given case™ see BBC v VF at [158].
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Practical steps for proving design 1 FENWICK
life claims

* Do:
* Undertake systematic condition surveys at regular intervals to determine if the degradation is
becoming more widespread
* Make sure that there is a prima facie case before pleading!

- Think hard about the maintenance question — disclosure requests are likely, be as clear as
possible what the effect of maintenance would have been.

« Don't
« Take your expert’s word for it that a defect is “likely to be progressive” — needs to be proven
by reference to physical condition of the building.
* Rely entirely on impenetrable calculations

* Make sure that the calculations are borne out by evidence!
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Practical steps for disproving 1 FENWICK
design life claims

* Do:

+  Demand records of maintenance.
* Approach the matter technically and legally:

- Be clear about what the design life requirement actually is — it's a question of
interpretation.

« Engage experts early and be clear about the relevant material qualities and how it
degrades

+ Identify contemporaneous documents re approvals of the design — what was said during the
design development process?

 Don’t

+ Fall into the trap of thinking that the claim is a “try on”
« Forget/ignore securing access to site for the purposes of collecting evidence. Don’t sit back!
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What is the nature of the design life ﬂ FENWICK
obligation?

Not an obligation of reasonable care and skKill

See Lord Neuberger at paragraphs [30] — [32] of MT Hojgaard v E.ON

“They have an essentially strict character”: see paragraph 152 of BBC v VF

Obligation is to design the building to achieve the specified lifetime.

Note — still not a guarantee that the building will last that period.

Potential insurance consequences
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Concluding remarks &

Q&A

Edward Foyle, Partner, Fenwick Elliott LLP
Sanjay Patel KC, 4 Pump Court

The construction &
energy law specialist

|. I .
I Fe ‘ -
Tl =



	Design Obligations and Design Life�10 October 2024
	Introduction �Why do design obligations matter?
	Introduction
	Contractual obligations�
	Reasonable skill and care
	Reasonable skill and care
	What is a fitness for purpose obligation?
	What is a fitness for purpose obligation?
	Fitness for purpose
	Fitness for purpose: defining the purpose
	Extent of a fitness for purpose obligation
	Liability for the Employer’s Requirements
	Competing contractual obligations
	Competing contractual obligations: MT Højgaard A/S v E.ON [2017] UKSC 59
	Contractual chains
	Contractual chains: limitation issues
	How to lessen a fitness for purpose obligation?
	Slide Number 18
	What is a design life? (1)
	What is a design life? (2)
	Two key legal concepts
	The first part of the definition 
	The second part of the definition 
	Practical steps for proving design life claims
	Practical steps for disproving design life claims
	What is the nature of the design life obligation?
	Concluding remarks & �Q & A

