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PREFACE

The use of mediation to resolve disputes has grown exponentially. Mediation is no longer a
novelty in the UK. This is how it should be. However, hard facts as to the progress that has been
made are hard to come by. The exception is the excellent work done by Professor Dame Hazel
Genn of UCL who, for a significant period, was the sole source providing critical examination
of empirical data that she had been responsible for collecting. Commendably, a solicitor,
Nicholas Gould, has now with the assistance of a team of supporters completed research for
King’s College London in relation to litigation in the Technology and Construction Court,
analysed in this report. The data has been gathered by and from the TCC, not only in L.ondon
but in Birmingham and Bristol as well. Mr Gould also has the advantage of having worked in
close association with Lord Justice Jackson, who has just published his Final Report into the
costs of civil litigation.

The T'CC is a very suitable subject for this research. Its litigation is among the most complex
and time-consuming in the civil justice field; and its nature means that it is particularly suitable
for being resolved by mediation. Frequently there is a long-established relationship between
the parties which has unfortunately broken down. It is in both their interest that as soon as
possible their relationship should be restored. In many situations what is needed is a solution
which the courts are unsuited to provide. Success is never assured, but the material that Mr
Gould has obtained demonstrates clearly the value of what mediation has to offer.

As I would expect, the survey showed that the process led to a saving of time and cost in a
significant number of cases. I warmly congratulate Mr Gould and his team on the empirical data
that they have assembled. I also commend him for being prepared to agree to provide without
charge hard copies of the data; and to make the entire report available similarly on a number of
websites. Very sensibly, he is trying to achieve the widest distribution possible, in order that
everyone can benefit from his research work. It is my view that it is only as a result of research
of this nature becoming widely available that the merits of mediation will become as generally
known as they should be.

"T'his is a worthy task well done and I encourage practitioners, academics and the judiciary to
make full use of this valuable resource.

Rt Hon the Lord Woolf

House of Lords
January 2010
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FOREWORD

When I became judge in charge of the Technology and Construction Court in 2004, I mentioned
in a lecture to TECBAR, TeCSA and the SCL that empirical data as to the effectiveness of
mediation would be useful: see (2005) 21 Const 1.] 265, 268. Following that lecture, Nicholas
Gould, Visiting Senior Lecturer, King’s College L.ondon and a construction solicitor, kindly
approached the T'CC judges with a proposal for a questionnaire survey. Nicholas and I jointly
developed this initiative, which led to the King’s College London research project.

The initial data-gathering phase ran from 1 June 2006 to 31 May 2008, used to survey those
involved in TCC cases. The London TCC and Birmingham TCC participated, with some
assistance from the Bristol TCC. Those who had settled received a form asking about their
settlement experience, whilst those who had proceeded to judgment were asked about their
(unsuccessful) atcempts to settle. More than a third of cases that settled used mediation. The

survey shows that the process of mediation led to a saving of time and costs in those cases.

This is the first time that the TCC has worked with an academic institution to survey the
outcomes of litigation and how they are achieved. It has led to some extremely useful data,
which Nicholas and his team have written up in interim reports and now in this final report.
I'also summarised the data in my own Review of Crvil Litigation Costs (May 2009): see chapter 34
of the Preliminary Report. 'The data show that there appear to be four major points of settlement:
during pleadings, after disclosure, following a Part 36 offer or similar and then shortly before
trial. The majority of mediations appear to take place after disclosure. My Final Report
(December 2009) returns to the themes of how best to manage construction disputes, with
proposals about ADR and litigation in the TCC.

Obviously the court’s case management directions and any directions about mediation will
always be heavily dependent upon the circumstances of a particular case. Nevertheless I hope
that the information which the King’s College London research has gathered and analysed will
be of assistance both to policy makers generally and to judges and practitioners in their
management of individual cases. Empirical data are far more valuable than the anecdotal

evidence about litigant behaviour which sometimes informs decisions.

Rt Hon Rupert Jackson
Lord Justice of Appeal

Royal Courts of Justice
January 2010
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Part I: INTRODUCTION

1 Authorship and acknowledgments

"T'his report has been drafted by Nicholas Gould (Partner, Fenwick Elliott LLLP and Visiting
Senior Lecturer, King’s College L.ondon), Claire King (Assistant Solicitor, Fenwick Elliott LLP)
and Philip Britton (Visiting Professor, King’s College L.ondon), who also edited the work for
publication. Nicholas Gould led the research project, with coordination and drafting assistance
from Claire King; the project’s Research Assistant was Aaron Hudson-"Tyreman. The final survey
analysis was carried out by James Luton, with assistance from Julio César Betancourt, Pilar
Ceron, Cerid Lugar, Annabelle K Moeckesch and Yanqui Li, all with the Chartered Institute of
Arbitrators (CIArb).

King’s College London gratefully acknowledges the research funding, support, resources and
guidance provided by the Society of Construction Law, the Technology and Construction
Solicitors’ Association ((TeCSA) and Fenwick Elliott LLLP. Special thanks go to the Technology
and Construction Court itself — its judges, in particular Mr Justice Rupert Jackson (now Rupert
Jackson L]), and Caroline Bowstead, T'CC Court Manager at the time — for supporting the idea
of the survey and for agreeing the procedure by which the court would issue the questionnaires.
The CIArb kindly provided research support once the data was collected: assisting in analysing
the completed questionnaires and gathering relevant literature and data for the present full
report. Finally, of course, thanks go to the respondents of the survey, who kindly provided the
raw data for analysis.

2 Executive summary

This report is divided into five parts. Part I is an Introduction, setting the scene for the three
main parts which follow. Part II, Mediation in Context, situates mediation within the wide range
of dispute resolution systems used in construction and traces mediation’s growth in importance.
Part IT1, Courts & Mediation, looks at the relationship between ADR and litigation, in particular
how mediation may be encouraged (or even required) by courts. Part IV, Research Report,
summarises the findings of the research project carried out in 2006-2008 in the T'CC of England
& Wales; this shows the significance of mediation in practice and charts its use in the context of
traditional litigation in three main centres where the court sits. Part V, Conclusions, summarises
the key findings of the whole report and identifies issues still to be resolved in the use of

mediation for dispute resolution in construction.

The overall aim is to offer a snapshot of the theory and practice of mediation, in a context of the
‘disputology’ in general of construction. From this, it becomes clear that mediation has an
important, and growing, place among the formal techniques for resolving disputes in this field;
but it is not a panacea and needs to be seen as one of many approaches which together can
provide appropriate and efficient methods for both avoiding and resolving the frequent and

complex problems which construction projects generate

3 Overview

This fuller work builds on The Use of Mediation in Construction Disputes, a report on the King’s
College London research project, initially made public in May 2009 and incorporated into
chapter 34 of Rupert Jackson L.]’s Preliminary Report on costs in civil cases.! This summary of
the research project and its findings is now included, in a revised form, as Part IV below. The
research was conducted by the Centre of Construction Law & Dispute Resolution at King’s,



with the active participation of the T'CC in London, Birmingham and Bristol. The court agreed
to send the appropriate version of a short questionnaire to parties (or their representatives) to
‘live’ litigation before it, almost all of which was construction-related. The responses to these
questionnaires provided detailed information about each case; this made it possible to track the
prevalence, timing and impact of mediation in these disputes. The aim was to understand the
role this form of ADR appeared to play in permitting (or encouraging) some at least of the TCC’s
rather specialist categories of disputes to settle, instead of moving towards a traditional trial
before a judge.

From the sample of cases studied, it became clear that traditional party-to-party negotiation
remained more common than mediation in leading to a settlement ahead of a trial; but about a
quarter of the cases did use mediation — almost always on the parties’ or their representatives’
own initiative, rather than because the court had urged or required them towards it. Most
mediators in these cases were legally trained; and the research showed definite ‘peaks’ in the
resort to mediation at different stages in litigation. Where mediation led to a settlement, the
respondents reported their belief that the process had led to significant savings, in comparison
with the cost of going onwards to a conventional trial. Even where the mediation was
unsuccessful, few respondents thought it to have been a waste of time or money; many regarded
it as a positive experience.

T'he results of this investigation flesh out our understanding of litigants’ experience of mediation
in the context of litigation in the T'CC. Although the headlines are unsurprising, the detail in
Part IV reveals a picture which is more complex: how and when does mediation happen, and in

what kind of case? when does it succeed or fail?

This research responds to a long-standing and well-documented concern by judges, court
administrators, lawyers, construction professionals and construction ‘consumers’ — and not just
in the UK. Construction as an economic activity appears to generate a disproportionate number
of disputes; and so appropriate ways of dealing with these need to be found. There are of course
good reasons why construction will always produce disputes — for example, the prototypical
nature of most projects, the extended duration of the work, the large number of parties and the
inevitability of changes mid-project to the scope and detail of what is to be constructed. So the
potential for reducing the frequency and scale of disputes in construction may have natural
limits, though this does not mean that the effort is not worthwhile. With this in mind, the
literature repetitively suggests two specific aims:

1 Make carefully considered dispute avoidance mechanisms part of the
contractual matrix between parties to construction projects; and

2 Equally carefully, choose formal dispute resolution procedures — and the
personnel to operate them — which have a good ‘fit’ with the particular
characteristics of construction disputes — or even with the particular

features of the individual project.

Both of these aims — and how better to attain them — underly the whole of this report.

Heading towards the first aim above, the drafting in standard forms of contract and then adoption
in practice of ‘collaborative’ or ‘partnering’ styles of working for construction projects has
made some headway: within English-language forms, NEC3 includes a partnering option,? and
PPC2000 provides a contractual ‘team’ framework intended to encourage collaboration between
employer, designers, main contractor and key sub-contractors, from the early conceptual and

design stages of a project onwards.?



As for the second aim, England & Wales has, since 1998, taken two significant steps at the official
level towards it. First, the whole of the UK acquired a statutorily imposed ‘quick and dirty’
formal procedure for most construction disputes via adjudication, under Part II of the Housing
Grants, Construction and Regeneration Act 1996 (even the Isle of Man has its own equivalent
of the HGCRA®). Second, in England & Wales in 1998 the revived and renamed TCC started
down a clear track of procedural innovation, encouraged by the senior judges and by the
extraordinary head of steam behind the radical reforms which implemented the Woolf reports
on Access to Justice* via the new Civil Procedure Rules (the CPR).> The most obvious feature
of these procedural changes has been to give the judges new interventionist powers to manage
litigation, if necessary in complete opposition to what the parties would have done if left to
themselves. This philosophy of ‘active case management’ was embraced in the interests both
of justice and of good management of scarce judicial resources. It specifically includes
encouraging the parties, by having to exchange information before litigation formally starts, to
negotiate right away; if proceedings are begun, the court has a range of powers and sanctions
which can be used to favour any form of ADR, including mediation. The T'CC is in the forefront
of these movements, with its own specialist Pre-Action Protocol and Practice Direction;” a further
development of these trends is the TCC’s own Court Settlement Process (the CSP), which takes
the concept of ‘court-annexed mediation’ a significant — and contested — step further. All of
these changes are of course discussed in more detail below.

T'hese national (or sub-national) movements are mirrored by developments in many other
countries — for example statutory adjudication in Australasia and Singapore — though none takes
precisely the same form as in the UK; and should be understood in a wider context, which Parts
II and III of this report aim to provide. What are the options available to those who choose (or
submit to) dispute resolution systems in construction? How can these be made more responsive
to the wishes and needs of their consumers and to the abstract goals of efficiency, speed, cost and
fairness? What role in that process could (or should) mediation play? If a greater role, how could

this be encouraged, including by state court judges or by greater regulation more generally?

1 Rt Hon Lord Justice Jackson, Review of Civil Litigation Costs: Preliminary Report, vol 1 (May 2009) ch 34, section
4, downloadable from www.judiciary.gov.uk/about_judiciary/cost-review (accessed 13 July 2009).

2 Institution of Civil Engineers, NECS3: Engineering and Construction Contract, London, Thomas Telford (2005).

3 Association of Consulting Architects, PPC2000 (amended 2008), obtainable via www.ppc2000.co.uk/home.htm
(visited 10 December 2009).

4 Construction Contracts Act 2004 (Isle of Man), downloadable from www.im/infocentre/acts/(accessed 7 January
2010)

5 Lord Woolf, Access to Justice, Interim Report (June 1995) and Final Report (2 vols) (July 1996), London, HMSO,
also from www.dca.gov.uk/civil/final/ (accessed 10 December 2009).

6 The Civil Procedure Rules (SI 1998/3132, as heavily amended); see Rt Hon Lord Justice Waller (Editor-in-Chief),
Civil Procedure ‘The White Book', London, Sweet & Maxwell (2009 edition). The current text of the CPR and new
amendments can also be downloaded from www.justice.gov.uk/civil/procrules_fin (accessed 9 July 2009).

7 Pre-Action Protocol for the Construction and Engineering Disputes (2nd edition 2005, revised 2007); and Practice
Direction: Technology and Construction Court Claims (supplementing CPR Part 60). Both are included within
‘The White Book' n 6 but are also downloadable from the MoJ website n 5 (accessed 10 December 2009).
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Part II: MEDIATION IN CONTEXT

4 The spectrum of dispute resolution techniques
The ‘conventional’ model of dispute resolution describes an adjudicative process, most
frequently operated by state courts. According to Schapiro, the ideal court, or more properly the
prototype of a court, involves:

(1) an independent judge applying (2) pre-existing legal norms after (3)

adversarial proceedings in order to achieve (4) a dichotomous decision in which

one of the parties was assigned the legal right and the other found wrong.!
He adds that analysing courts across a range of societies reveals that the prototype ‘fits almost
none of them’. Nonetheless, this does provide one model of dispute resolution — at the formal
binding end of the spectrum. Litigation requires the parties to submit their dispute to a judicial

‘umpire’, whose role is to impose a legally binding decision; arbitration does the same.

At the other end of the same spectrum sits two-way problem-solving between the parties: an
informal, voluntary, non-binding, approach, the successful outcome of which is an agreement to
‘settle’. In its most basic form, direct negotiation provides a simple, party-based problem-solving
technique. The process may be bilateral (between two parties) or multilateral (many parties).
A further dimension is added when either party introduces advisers; the process is then often
described as supported negotiating. Even where advisers participate, the essential feature of

negotiation and settlement is that control of the outcome remains with the parties.

Mediation and conciliation are also private, informal processes; but here the disputants are assisted,
in their efforts towards settlement, by one or more neutral third parties. The mediator or
conciliator re-opens or facilitates communications between the parties, with a view to resolving
the dispute; but the involvement of this independent third party does not change the position
that settlement lies ultimately with the parties themselves.

T'he process can be facilitative, where the third party merely tries to aid the settlement process;
or evaluative, where the third party comments on the subject-matter or makes recommendations
as to the outcome (either as an integral part of his/her role, or if called on to do so by the parties).
T'he terminology is not the same everywhere: in some parts of the world, mediation refers to a
more interventionist evaluative approach. In the UK, the facilitative style of third-party
intervention is most frequently referred to as mediation; the term conciliation is reserved for the

evaluative process.

Amanda Bucklow, an experienced mediator affiliated with In Place of Strife, a well-known
London-based provider of mediators,’ carried out a research project during 2006 which involved
interviewing both mediators and ‘serial’ mediation users? The research was qualitative, aiming
to understand the value of those attributes and behaviours which are hard to measure in the
field of mediation. Those interviewed had a combined experience in mediations of close to
2000 cases.* The mediators interviewed (a group of 30) had completed over 1200 mediations
during the previous 12 months.® The research asked respondents who had used mediators more
than once to consider up to three mediators and describe their style. The options were
facilitative, evaluative, a blend on a scale of 1 to 10 or no preference. For the purposes of the
research, ‘facilitatioe’ was described as not offering an overt opinion either legal or commercial,
but possibly ‘skilled suggesting without being directional’. ‘Evaluative’ was described as willing to
offer an opinion, either legal or commercial, and openly suggesting settlement figures. A blend

was recorded on a scale of 1 (facilitative) to 10 (evaluative). When respondents were asked



which model had been the most successful in terms of (1) outcome and (2) overall experience,
the answers were the facilitative model in 47% of cases; the evaluative mode in 10% of cases; a
blend (an average of 5 on the scale) in 47% of cases; and no preference in 6% of cases.®

Facilitative and evaluative processes

Mediation or Conciliation

Facilitative Evaluative
The mediator/conciliator aids the negotiation The mediator/conciliator makes a
process, but does not make recommendations recommendation as to the outcome

In UK labour disputes, the statutory Advisory Conciliation and Arbitration Service (ACAS) is
well known as adopting the evaluative style of conciliation; more recently, the ICE has begun
to offer the same approach in connection with civil engineering disputes. On the other hand,

CEDR promotes a style closer to the facilitative model, referring to this as mediation.

In practice, a mediation that starts off in a purely facilitative way may become evaluative in
order to try and reach a settlement. This may occur intentionally, at the request of the parties
or with forethought on the part of the mediator, or unintentionally by the words or actions of the

mediator. The boundary is clear in theory, but not necessarily in practice.

Some suggest two sub-categories: settlement mediation and transformative mediation. Seztlement
mediation is where the parties are encouraged to compromise in order to reach a settlement of
the dispute between them, using a relatively persuasive and interventionist approach. Typically
this will involve moving the parties towards a point somewhere between their original positions.
The Court Settlement Process recently introduced by the TCC (see section 13 below) arguably
fits best in this sub-category: it uses a high-status mediator who is not primarily an expert in the
process of mediation itself. Transformative mediation involves trying to get the parties to deal with
the underlying causes of the problems in their relationship, with a view to repairing this as the
basis of settlement.

A useful basic distinction remains between ‘settlement’ processes and ‘decision-imposing’
processes, as 'Table 2 below records. In all the processes in the left-hand column, privacy is the
normal rule, as it is for arbitration, adjudication and expert determination (save where the
outcome is later enforced or challenged in court); the terms of any settlement reached can
remain private too. By contrast, the normal rule in civil litigation is that hearings before a court
on the merits of a dispute take place in public; and judgments are usually publicly accessible
documents.

Dispute-resolution processes

Gontrol of the outcome rests with the parties Decisions are imposed
L Litigation
Negcl)tle'ltlon Arbitration
Mediation .
Conciliation Adjudication
Expert determination

We can subdivide the range of techniques for the resolution of disputes into three main types:
1 Negotiation: the problem-solving efforts of the parties themselves;

2 Third-party intervention not leading to a binding decision being imposed

on the parties; and
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3 An adjudicative process, the ultimate outcome of which is an imposed
binding decision.

Green and Mackie call these ‘the three pillars’ of dispute resolution. Different
techniques fit within each pillar, or between two or more pillars:

Figure 1: The dispute resolution landscape®

Negotiation Mediation Adjudication

Neutral fact-finding

Expert appraisal Conciliation Litigation
Early neutral evaluation Arbitration
Expert determination
Adjudication
Ombudsman

Dispute Board

5  The growth of ADR

The origins of mediation and conciliation can be traced to China some 3000 years ago. China
apparently used these techniques as a primary dispute resolution process — in contrast to other
parts of the world, which instead developed forms of adjudicative process.”® The origins of the
formalised version of modern mediation are found principally in the USA.!' Stipanowich has
documented the rise of mediation during the 1980s and early 1990s; it appears to have first been
taken seriously in the US construction industry.”? The Army Corps of Engineers apparently
pioneered the process in order to avoid the high costs of litigation.

In the UK, the move towards mediation began first to be developed in the area of family
disputes, the commercial sector beginning to take an interest in the late 1980s. This culminated
in the foundation of the ADR Group (ADRg) in 1989" and what is now called the Centre for
Effective Dispute Resolution (CEDR) in 1990."* Both are keen to promote ADR in a general
commercial setting. In the construction field, as early as 1988 the Institution of Civil Engineers
established a conciliation procedure, as an add-on option to its widely used Conditions of
Contract; and later added its own Construction Mediation Procedure.'””> During the 1990s,
dispute resolution techniques became increasingly widely debated in the UK, but the growth
of mediation in practice was slow, especially in construction.!® In the first major survey
conducted into the use of mediation within construction in the UK, by Fenn and Gould in 1994,
only 30% of the respondents had ever been involved in an ADR process.!”



T'he increased use of mediation in practice was assisted with the introduction of the Civil
Procedure Rules (CPR) in 1998;'® these aimed to replace ‘confrontation, procedural warfare and
aggressive positioning’ with ‘co-operative problem-solving’.'* The methods used by the CPR and
the courts to encourage mediation are analysed in Part III below. Within the construction
industry in the UK, Penny Brooker and Anthony Lavers conducted a series of surveys in 2001-
2002 to ascertain the experience that construction and commercial lawyers had of mediation.
These showed that practitioners were, at that time, proposing and actively using mediation for
construction disputes. 70% of those in construction or construction-related work who responded
had used ADR at least once.”” With the Court of Appeal’s 2002 decision in Dunnert v Railtrack,”
the costs consequences of unreasonably refusing mediation became increasingly severe — and
more widely understood. According to Professor Genn and her co-authors, Dunnett caused a
distinct increase in take-up of the voluntary mediation scheme (VOL) in the Central LLondon
County Court.” There can be little doubt that mediation is now integrated into every litigator’s
tool chest.

6  The mediation process

There are, in general terms, three main phases to mediation:

1 Pre-mediation — agreeing to mediate and preparation;
2 The mediation — direct and indirect mediation; and
3 Post-mediation — complying with the outcome.

"T'his basic framework may be further subdivided. Goldberg and his co-authors suggest a five-

stage process,” while Brown and Marriott propose ten.*

Mediation stages

BASIC FRAMEWORK GOLDBERG BROWN AND MARRIOTT
Pre-mediation A Pre-mediation — getting to 1 The initial inquiry — engaging
the table the parties

2 The contract to mediate

3 Preliminary communications
and preparations

Mediation B The opening of the mediation 4 Meeting the parties
The parties’ opening 5 The parties’ presentations
presentations
D  Mediated negotiations 6 Information gathering
7 Facilitating negotiations
8 Impasse strategies
E Agreement 9 Terminating mediation and
recording agreement(s)
Post-mediation 10  Post-termination phase

Before the mediation

The pre-mediation phase develops from the initial inquiry; it may involve an explanation of
the process and an attempt to persuade reluctant parties to participate. A contract to mediate
is frequently used, in order to agree the terms and the ground rules for the mediation. This will

include items such as costs, confidentiality, the ‘without prejudice’ nature of the mediation,



authority to settle and timetable. In some instances, the parties may provide and exchange
written summaries of the dispute, and occasionally furnish copies of supporting documents.
During this process the mediator will be identified, becoming a party to the mediation contract.

From the mediator’s perspective, the pre-mediation objective is merely to get the parties to the
mediation. The strategy of the parties is less clear. Are they preparing their best case? Do they
consider innovative ways to settle? Do they really calculate their Best Alternative To a
Negotiated Agreement (BATNA)?

The mediation

Most commercial mediations are conducted over the course of one day, although some may
extend over several days, weeks or even months. Mediations are usually conducted on neutral
territory, rather than at the offices of one of the parties. This is an attempt to avoid the power
imbalances which may occur if one of the parties is operating within familiar territory. The
mediator’s role involves managing the process, so s/he will receive and seat the parties before
carrying out the necessary introductions. During this first joint meeting, the mediator will
establish the ground rules and invite each party to make an opening statement.

The mediation process is flexible: once the parties have made their opening statements, the
mediator may decide to discuss some issues in the joint meeting, or may instead propose a
‘caucus’. A caucus is a private meeting between the mediator and one of the parties. The
mediator will caucus with the parties in turn, in order to explore in confidence the issues in the
dispute and the options for settlement. In a caucus, the mediator is mediating ‘indirectly’” with

the parties. This exploration phase of mediation serves several purposes:

° Builds a relationship between the parties and the mediator
o Allows the parties to vent their emotions

° Attempts to uncover any hidden agendas

° Identifies potential settlement options.

While the mediator is caucusing with one party, it may be possible for the other party to work
on a specific task set by the mediator. The mediator may also use further joint meetings in
order to narrow the issues, allow experts to meet or broker the final settlement. The aim of
mediation is to develop a commercially acceptable, workable agreement which can be written

into a binding settlement contract.

After the mediation

The post-mediation phase will involve either executing the settlement agreement or — if no
agreement or only a partial agreement is reached — continuing with (or towards) court
proceedings or arbitration. The mediator may still be involved as a settlement supervisor, or
perhaps there will be further mediations on other aspects of the same dispute, or related
disputes. Just because the parties do not settle does not mean that the mediation was not
successful: they may have gained a greater understanding of their dispute, which may lead to
future efficiencies in its resolution; or they may settle soon after the mediation.



7 Mediators
Skills

Much of the literature on mediation focuses on the function, role and skills of mediators. A
mediator is qualified not by the virtue of his or her expertise in a particular area, but rather by
the individual’s ability to aid the parties towards a settlement. In this respect the mediator must
manage the mediation process, gather information from the parties, then evaluate and test that
information in order to facilitate an exchange of information which should hopefully then lead
to a settlement. These processes can be described as the role or function of the mediator.

However, the skills or attributes required to carry through a successful mediation are more
subjective. Foremost are interpersonal skills, in particular his or her ability to communicate
effectively; but an effective mediator must also be seen to maintain a neutral role. For example,
a mediator must be able to carefully encourage a party to see the weaknesses of its own case
without providing his or her own evaluation of the situation: this requires care and skill. A
mediator who has no specialist knowledge about the technical issues of a dispute will have the
benefit of coming to the mediation without preconceived ideas arising from his or her own
background; by contrast, in arbitration an arbitrator is often chosen for his or her particular area

of expertise, as are the judges who form the mediators in the T'CC’s Court Settlement Process.

Amanda Bucklow’s 2006 research?® asked mediators themselves and users of mediation what
strengths they thought mediators should show. The top six which the mediators themselves

reported as necessary were:

1 Listening;

2 Building rapport with people;
3 Having empathy;

4 Being patient;

5 Having a sense of humour; and

(o)}

Having stamina /persistence.

The top six mediator strengths actually shown, as reported by users, were:

1 Communicating with clarity;
2 Building rapport with people;
3 Inspiring trust;

4 Having empathy;

5 Being incisive; and

6 Being professional.

Bucklow noted that trust was mentioned by the users of mediation but not mediators; she
suggested that this was because, as one mediator answered when questioned, mediators took
trust as a given.

Professional background

What then is a mediator’s professional qualification likely to be? In the field of construction
litigation, the King’s College LLondon survey indicates that of those used as mediators for
disputes arising in the TCC the largest category is of those legally qualified: 41% of the



mediators used for successful mediations were solicitors and 34% barristers. By contrast, only
16% of those appointed were construction professionals; 7% were TCC judges. Similar
proportions were seen for unsuccessful mediations, though none of these used TCC judges.

Bucklow reported that the average age of the mediators her survey investigated was 55; the
average number of years practising as an accredited mediator was also fairly high at 13.4 years.”®
The youngest mediator was 44 and the eldest 77. 68% were men and 68% were lawyers (not all
the same people). The percentage of lawyers was slightly lower than in the King’s College
London survey; but in both surveys lawyers formed a majority of mediators.

Regulation
T'here is currently no state control in England and Wales for the training, appointment and

2 There is therefore no moderation of the content of courses or the

performance of mediators.
standard of those courses.’® However, training bodies point out that some form of accreditation
is, in practice, required for practitioners who wish to gain a reputation in mediation and obtain
appointments.’’ Commercial mediation training schemes leading to accreditation include those
run by The Academy of Experts, ADRg, CEDR, the CIArb, the L.aw Society and the RICS.*?
There is also the Civil Mediation Council (UK), which accredits providers of mediation services,
as the gateway to referrals from the National Mediation Helpline (funded by the Ministry of
Justice);** and the non-profit-making International Institute of Mediation in The Hague,*

which runs an accreditation system relying in part on national bodies’ own training systems.

At the European level, we now have the EC Mediation Directive of 2008.¢  This is a
harmonising measure, deriving from powers in Title IV of the EC Treaty: yudicial cooperation in
civtl matters having cross-border implications. .. so far as necessary for the proper functioning of the
internal marker’ 3 'The Directive lays down a minimum package of measures, under which
member-states are to recognise and encourage mediation in cross-border civil cases; it correctly
defines mediation as intending to lead to a solution agreed by the parties, so rights-based
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adjudication or arbitration are beyond its scope.”® Echoing English judicial concerns, it expressly

aims not only to encourage mediation but also to ensure ‘@ balanced relationship berween mediation
and judicial proceedings’ >

As part of the consultation towards adoption of the Directive, a European Code of Conduct for
mediators was elaborated, but this Code was not incorporated into the final text of the Directive
itself (it remains open for adoption by individuals or organisations, as for example by Iz Place of
Strife?). There is a Commission Recommendation on minimum standards for out-of-court
bodies involved in ADR in consumer disputes — of limited legal value and not relevant to most
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construction cases.” The nearest the Directive gets to legislating on quality is in article 4:

1. Member States shall encourage, by any means which they consider
appropriate, the development of, and adherence to, voluntary codes of
conduct by mediators and organisations providing mediation services, as
well as other effective quality control mechanisms concerning the provision

of mediation services.

2. Member States shall encourage the initial and further training of mediators
in order to ensure that the mediation is conducted in an effective, impartial

and competent way in relation to the parties.

Unsurprisingly, the three characteristics mentioned in article 4(2) all figure in the existing codes
of conduct, as analysed by Laurence Boulle and Miryana Nesic.¥* But their suggested list is
rather longer:



1 Competence: the mediator must have sufficient knowledge of the process
and subject matter in dispute;

2 Neutrality: the mediator must conduct the proceedings fairly and even-
handedly and not do anything that would give rise to doubts about his/her
independence: in particular, the mediator must not impose a solution on
the parties;

3 Confidentiality: any information given or arising out of the mediation is
confidential and that information must be kept confidential by the
mediator. In addition, the mediator may not be called as a witness in later
proceedings;

4 Availability: the mediator must be sufficiently available to enable him/her

to conduct the mediation expeditiously;

5 Voluntariness: the mediator must ensure that all the parties are participating

in the mediation voluntarily;

6 Power to terminate: the parties and/or the mediator should have the power to

terminate the mediation at any stage if necessary;

7 Conflicts of interest: the mediator must disclose any potential conflicts and
only proceed with the consent of all parties;

8 Fairness: the mediator should generally ensure that the process of the
mediation itself is fair, rather than the outcome;

9 No legal advice: the mediator should not provide legal advice, unless asked
to give a non-binding evaluation as part of the process agreed by the
parties;

10 Advertising: any advertisements by the mediator should be professional and

accurate;

11 Professional indemnity insurance: should be obtained and maintained by the
mediator.

More regulation?

T'here has been much debate as to whether mediators should be regulated and, if so, what form
that regulation should take. Should the state regulate the process, or should self-regulation (the
current system) be continued?

Proponents of regulation argue that arbitrators, unlike mediators, are subject to numerous
safeguards. These include the right to appeal to the courts on the grounds that the arbitral
tribunal did not have substantive jurisdiction, or of serious irregularity affecting the tribunal,
the proceedings or their award. Arbitrators are also generally regulated by their professional
bodies, such as the General Council of the Bar, and typically have professional qualifications (for
example, those offered by the CIArb).* In contrast, they argue, mediators are not subject to
regulation by the courts. There is also no legal requirement for mediators to be accredited or

subject to professional regulation (but the same is true of arbitrators).

The only remedy an aggrieved party might have against a mediator would be to take the matter
to court, claiming a breach of some form of contractual and/or tortious duty. However, this step
is complicated by the nature of the mediation process, which is voluntary, without prejudice

and confidential: so real issues may arise as to what evidence can, and cannot, be put before the



courts afterwards.** Parties who have been through a mediation will usually have agreed
contractually that no details of this shall be given in evidence in court.* Further, to give
evidence of what happened at a mediation may open up difficult questions of conflicting
testimony: memories may easily differ of the fluid and complex procedures (often taking place
in long sessions late into the night, in the hope that a shared target deadline will encourage
flexibility and a breakthrough) which make up a mediation. Some standard mediation
agreements even prohibit the parties from making any record of the process, other than the
terms of a settlement (if reached).* Most importantly, no participant in a mediation (including
the mediator) would act as freely as the process ideally requires if they knew that there was a
risk of having each exchange picked over in ‘satellite litigation’ later on. There is, as a result, a
distinct lack of case law regarding the conduct of mediators, even in the United States.’

Why is such regulation needed, if the process is voluntary and the parties can step away at any
time? Professor Genn observed in the Central London County Court that there was
considerable scope for the exercise of power by mediators. They decided who should speak and
when, what evidence was relevant and what could be produced and discussed. She also raised
queries about the ethics of mediators, sometimes perceived as pushing parties towards
settlement, irrespective of the strengths and weaknesses of their positions. Proponents of
regulation argue that it would provide better standards and safeguards for consumers, enhance
the status of mediation, improve the legitimacy of the service in the eyes of potential users and

provide protection to practitioners.*

However, opponents of regulation point to the lack of claims against mediators as demonstrating
that the system as it stands works well, with the market weeding out inadequate mediators.
Other arguments raised against statutory regulation include the risk that it may stifle the
development of the discipline.*

8  When to mediate?
The question of when mediation should be attempted has been widely debated. David Richbell

argues that the right time is ‘when parties and their advisors feel they know sufficient for the
risks to be minimal yet have avoided excessive legal costs and management time’.>® When has
this stage has been reached? Should the mediation be held as soon as possible, or should it only
be carried out later when the parties have accumulated sufficient information about the specific

claim? There are advantages and disadvantages to each approach.

If the parties choose to mediate early on, they may avoid escalating the conflict beyond its
original issues, allow relationships to be preserved and save excessive costs and management
time.”"  On the other hand, the risk of mediating too early may be greater, in that the key
information enabling each party to properly assess the strength of its claim may not yet be
available.>

Some statistical evidence suggests that mediation is more likely to succeed later in the course
of a dispute, rather than at an early stage. The Ontario Court of Justice ADR mandatory
mediation scheme (started in January 1999) is described in section 15 below. One of the key
findings was that dramatically higher numbers of cases subject to mediation were settled at the
nine- and twelve-month mark than at the six-month mark, when compared to a control group.
In 2007 The Honourable Warren K Winkler, Chief Justice of Ontario, reported the impact on
settlement rates of a rule change allowing mediation to take place later:



The early mandatory mediation aspect of universal case management in the
Toronto Region of the Superior Court of Justice prior to the Practice Direction
suffered from the fact that it was ‘too early’ to enable the parties to be
adequately prepared to settle advisedly. The Practice Direction, later to
become Rule 78 of the Rules of Civil Procedure, sought to cure the problem
by altering the timing of mandatory mediation so that it occurred at a time
when the parties chose before they could obtain a trial date. ...

In recognition of the truism that mediation is all about ‘timing, timing and
timing,” the adjustment so that mediation takes place when it is most likely to
succeed has meant that the success rate of mediation has skyrocketed. Since
the time lines for mediation have been extended [within 90 days of the action
being set down for trial, rather than within 90 days of filing the defence], the success
rate for mandatory mediations has almost doubled.>

T'he results of the King’s College L.ondon survey of T'CC litigation in the UK seem to be at odds
with the Ontario experience. It found that the largest number of successful mediations took
place in the early stages of the litigation (specifically, during the exchange of pleadings and
during, or as a result of, disclosure); though there was a (smaller) cluster of successful mediations
shortly before trial.

9  Dispute resolution techniques in construction

T'he construction industry has been particularly innovative in designing a wide range of dispute
resolution methods, used both domestically and internationally. This leaves parties with a
choice how they would prefer their cases to be resolved and managed and the possibility of
retaining an optimum degree of control on the management of the process. An overview of
some the key ADR techniques is set out below, in order to help contextualise the use of
mediation and also shed some light on the motivation behind the TCC’s decision to trial a Court
Settlement Process.

The Independent Intervener

In 1986 Clifford Evans suggested the use of an ‘iudependent intervener’ in construction projects.®*
His idea was that the independent intervener would be paid equally by the employer and
contractors to settle disputes as they emerged, rather than wait until the end of the contract. The
decision would be binding until the end of the project, when either party could start arbitration
proceedings.

Dispute Resolution Adviser

The basic concept of a Dispute Resolution Adviser (DRA) also involves the use of a neutral
third person who advises the parties to a disagreement or dispute and suggests possible
settlement options. Unlike the independent intervener, the DRA does not make interim
binding decisions, but advises on the means by which settlement could be achieved. The power

to settle ultimately rests with the parties.

A variety of benefits flow from such an approach. First, disagreements at site level can be
addressed before a full-blown dispute develops. Not only does this avoid the breakdown in
working relationships which could then affect the rest of the project’s duration, but it also allows
the issues to be dealt with whilst they are fresh in the parties’ minds. Further, neither the
parties nor the adviser are limited to a ‘legal’ outcome, so the settlement could encompass wider
solutions mutually beneficial to the parties and the project. The disadvantage is that the parties
may be unable to agree, or may reject the DRA’s advice. Because they are not bound by the

advisers’ suggestions, the dispute may continue to develop.



The logical next step was developed by a working party of the CIArb and labelled the Dispute
Adviser. Kenneth Severn presented the working party’s two-stage solution, classifying disputes
as ‘minor’ or ‘major’.>®> Minor disputes are initial disagreements which may be dealt with by the
Dispute Adviser, or some other expert whom the parties and the Adviser call in. If a settlement
is not reached or the problem continues, then the minor dispute becomes a major dispute. Major
disputes may be conciliated or mediated; or the Dispute Adviser may make a recommendation.
In this context, conciliation refers to a purely facilitative process, whilst mediation may lead to
a written reasoned opinion, binding until overturned by arbitration. The Dispute Adviser may
make recommend a form of settlement (which the parties can accept or reject), or alternatively
may help the parties to select between conciliation and mediation in order to progress the
resolution of the dispute. In any event, major disputes lead to a binding recommendation, rather
than allowing a reticent party the opportunity of delaying payment until post-completion

arbitration.

Colin Wall designed the most widely known Dispute Resolution Adviser system in practice: a
complete process. His model was first developed for the Hong Kong Government’s
Architectural Services Department and used in the refurbishment of the Queen Mary Hospital
in Hong Kong in 1991. It is a hybrid system, building on existing concepts:

[It] draws upon the independent intervener concept as modified by the

Dispute Adviser but provides a far more flexible approach. It embodies the

dispute prevention attributes of the Dispute Review Board and Project

Arbitration, it uses partnering techniques to re-orient the parties’ thinking and

encourages negotiation by using a tiered dispute resolution process. It is based

on giving the parties maximum control through the use of mediation

techniques but also includes prompt short-form arbitration which encourages

voluntary settlement and, if necessary, provides a final and binding resolution

to the dispute.>®

T'he complete process has several distinct stages. First, at the commencement of the project the
DRA undertakes partnering-style activities in order to build a rapport with the parties whilst at
the same time encouraging the parties to work as a team. Second, the DRA will then visit the
site on a regular basis in order to maintain a level of familiarity with the project and its
participants. This also provides the opportunity for the DRA to assist in settling any
disagreements which may have arisen since the last visit.

Outline of the DRA system®
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"T'he third distinct stage of the DRA’s functions relates to formal disputes. The contract provides
a time limit of 28 days within which any decisions or certificates issued under the contract may
be challenged. If a decision or certificate is not challenged then it becomes final and binding.
If one party does challenge it, the parties have 28 days within which to try and resolve the matter
by direct negotiations. If these are unsuccessful, the aggrieved party may issue a formal notice
of dispute, still within the 28-day period, otherwise the right to challenge is lost. It is most
likely that the DRA will have tried to facilitate the early settlement of such disputes, but if a
Notice of Dispute is issued then the DRA and the site representatives have 14 days to attempt

to resolve it.

During this period the DRA may try almost anything to resolve the dispute, from mediation to
calling in an expert in the particular area, if the problem proves to be beyond his/her expertise.
T'he important point is that any evaluation is carried out by another neutral third party, not by
the DRA. By maintaining a purely facilitative role the DRA does not jeopardise the impartial
and neutral position which s/he has developed with the parties. Time limits may be extended
under certain circumstances and the process comes to an end if there is a successful settlement

or resolution. The parties could agree to settle; or may agree to be bound by an expert’s opinion.

The fourth stage relates to disputes which have not been settled at site level. The DRA
produces a report which outlines the nature of the disputes and each party's viewpoint; this may
contain a non-binding recommendation or evaluation of the dispute. The site representatives
are given an opportunity to check the accuracy of the report and comment. This provides an
important chance for the individual disputants to review their position before the report is
passed to senior management. Senior management should be able to obtain a clear picture of
the nature of the dispute and bring a non-emotional perspective to the problem. The DRA
may continue to facilitate the resolution of the dispute at senior management level.

At the fifth stage, if the matter remains unresolved 14 days after the DRA’s report, then a short-
form arbitration may be employed. This should take place within 28 days from termination of
senior managements’ efforts. An arbitrator is selected by the parties or, if they cannot agree, then
the DRA will select an arbitrator. The contract provides the rules for the short-form arbitration,

which includes the following key elements:

° one issue or a limited number of issues, conducted with one

day per issue

o each party is given the opportunity to present
° each party to have an equal amount of time
° the arbitrator has seven days to make a written award which is final

and binding

o disputes over time or money are resolved using ‘final offer’ arbitration,

where the arbitrator must select one or the other figure.

According to Wall, the Queen Mary Hospital project raised ‘numerous problems yet there have
been no disputes’.>® The Architectural Services Department has used the DRA on other
projects and apparently now does so systematically on all major projects, as does the Hong Kong

Housing Authority.



ICE Conciliation

ICE conciliation first appeared in Clause 66 of the 6th edition of the ICE Standard Conditions
of Contract. The ICE Conciliation Procedure 1999% is essentially assisted negotiation: trying
to reach an agreed solution using a conciliator who is either appointed by the parties (if agreed)
or by the ICE if either party applies to the ICE for such an appointment. The conciliator can,
like a mediator, communicate privately with each party without revealing those communications
to the other party. The job is to explore with the parties their interests, strengths and weaknesses

and perceived needs in order to identify possible areas of accommodation or compromise.

The key difference between mediation and conciliation is that, if it does not prove possible to
settle, the conciliator will go on to make a recommendation as to how, in his opinion, the matter
should be settled. This recommendation is not to include any information that either of the
parties provided in confidence to the conciliator. The recommendation is not binding on the
parties unless both parties sign their agreement to this in writing..

Project Mediation

‘Contracted Mediation’, or ‘Project Mediation’, attempts to fuse team-building, dispute
avoidance and dispute resolution into one procedure. A project mediation panel is appointed
at the outset of the project. This impartial panel consists of one lawyer and one commercial
expert, who are both trained mediators. The panel assists in organising and attends an initial
meeting at the start of the project; and may conduct one or more workshops at the same point,
or during the course of the project, as necessary.

T'he only publicly reported project where project mediation has been used was the Jersey Airport

taxiway.®

T'he contract sum was approximately £15m, and the project mediation panel cost
approximately £15,000. A variety of disputes were resolved and the project finished one day
ahead of schedule and approximately £800,000 below budget. Much of the project’s success

was attributed to the use of the contracted mediation process.

Project Mediation was launched in an updated form by CEDR Solve in December 2006. It has
three documents:

1 Non-binding guidance notes;
2 The Model Project Mediation Protocol; and
3 The Model Project Mediation Agreement.®!

T'he aim of CEDR’s Project Mediation package is to help support the successful delivery of the
project by identifying and addressing problems before they turn into disputes about payment
and delay. Its three main components comprise:

1 Access to two mediators for the duration of the project. Ideally one
should be legally qualified and the other have a relevant commercial
background; they should visit the project site regularly to discuss
progress and to identify with the parties any actual or potential
communication problems as early as possible. Project Mediators are
(unlike members of DABs) able to request private advice and opinions
from project participants; the cost basis for this is a monthly retainer
and hourly rate for each Project Mediator;

2 A half-day Project Mediation Workshop, prior to commencement,
attended by all the project decision-makers, including the project



managers and leaders, consultants and designers, as well as key
subcontractors and suppliers, one of whom should ideally be joined to
the Project Mediation Agreement to ensure their participation in the
process and in mediations at any time throughout the project. The aim
of the workshop is to explain the role of mediators and to familiarise the
parties and the mediators with the aims of the project, the project
parties and any key suppliers.

3 Formal mediation, using the CEDR Solve rules, if informal
communications between the Mediators and the parties fail. The
advantage of this over any decision reached by a DAB is that it is not

disclosable in later proceedings.

It has been argued that Project Mediation is a cheaper alternative to DAB dispute resolution
methods (on which see below) under the FIDIC forms of contract.”* This is because detailed
statements of case, evidence and experts may not be necessary; instead, the parties can simply
exchange summary position statements and supporting documents, followed by a one-day
mediation. CEDR makes the point that Project Mediation may be suitable for small to medium

projects, where the cost of a DAB panel would be disproportionate to the contract value.

Since CEDR’s Project Mediation was launched, there has been consistent interest shown, with
over 200 enquiries. 30% were from organisations such as banks, investment corporations and
pharmaceutical companies, who were planning or funding large projects. 60% were from law
firms. A lot of interest has been from overseas (25%). However, actual take-up of the scheme

has been limited, suggesting it may be used as and when disputes arise, rather than proactively.

Dispute Boards

The term ‘Dispute Boards’ (occasionally ‘Disputes Boards’) — collectively, DBs — is relatively
new. Itis used to describe a dispute resolution procedure which is normally established at the
outset of a project and remains in place throughout the project’s duration. It may comprise one
or three members who become acquainted with the contract, the project and the individuals
involved with the project in order to provide informal assistance, recommendations about how
disputes should be resolved and binding decisions. Whether a DB consists of one person or
three, its members are remunerated throughout the project, most usually by way of a monthly
retainer, which is then supplemented with a daily fee for travelling to the site, attending site
visits and dealing with issues that arise between the parties by way of reading documents and

attending hearings and producing written recommendations or decisions, if and as appropriate.

The term has more recently come into use because of the increased globalisation of adjudication
during the course of projects, coupled with the increased use of Dispute Review Boards (DRBs),
which originally developed in the domestic USA major projects market. DRBs were apparently
first used in the USA in 1975 on the Eisenhower Tunnel and have grown in frequency on
domestic USA construction projects, but they have also been used internationally. However, the
World Bank and FIDIC opted for a dinding dispute resolution process during the course of
projects, and so the Dispute Adjudication Board (DAB) was born. A DAB can make written
decisions that bind the parties and must be implemented immediately during the course of the
project; by contrast, the DRB system only provides a recommendation that is not binding on the

parties.



Dispute Review Boards

A DRB usually comprises a panel of three impartial professionals, employed by the employer
and contractor to assist in avoiding disputes and resolving disputes that may arise in respect of
a project. The panel should ideally have some specialist knowledge of the type of project. In
order to be effective, the panel needs to be put in place on or around the outset of the project,
so that it can follow the progress of the project and deal with issues as they arise.

DRB provisions are most usually included within the main construction contract, or may be
incorporated later by variation or change order. There will also need to be a tripartite agreement
between the DRB members and the employer and contractor, dealing with the remuneration of
the panel as well as establishing the procedural rules and applicable terms, such as confidentiality

and the rights and obligations of the DRB members, the employer and contractor.

Although the DRB procedure is formal, involving an exchange of written positions, evidence and
a hearing, the outcome — a written recommendation from the DRB —is non-binding. The parties
are, therefore, not obliged to comply with it. A fundamental point, then, about DRBs is that the
panel must have the respect of the employer and the contractor and must reach reasoned
recommendations that the parties can understand and respect, in order to maximise the chances
that the parties will in fact choose to comply.

DRBs initially developed in the USA. According to the Dispute Review Board Foundation
(DRBF),% the first documented use of an informal DRB process was on the Boundary Dam and
Underground Powerhouse project north of Spokane, WA during the 1960s. Problems occurred
during the course of the project, and the contractor and employer agreed to appoint two
professionals each to a four member ‘Joint Consulting Board’, in order that this Board could
provide non-binding suggestions. As a result, the recommendations of the Joint Consulting
Board were followed; these included several administrative procedural changes and the
settlement of a variety of claims, as well as an improvement in relationships between the parties.

"The project was also completed without litigation.

The DRBF has catalogued more than 1200 projects in North America alone which have used
DRBs, representing more than US$90bn worth of project work. In these, DRBs have issued
over 1500 recommendations, all but a handful being adopted by the parties.

Dispute Adyudication Boards

T'he use of DABs has developed in parallel with DRBs. In the international arena, FIDIC led
the way by the introduction of DABs in its 1999 suite of contracts. To gain benefit from a DAB,
it should be constituted at the start of the contract, so that its members will visit the site regularly
and be familiar not just with the project but with the individual personalities involved in it. In
those FIDIC forms which include a DAB, the appointment of its members is dealt with in clause

20.2.

On most major projects a DAB will comprise three persons, although one alone may be used for
smaller projects. If three are used, then each party may nominate one member for approval by
the other. The parties then agree upon the third member, who becomes the chairman. In
practice, each party may propose three potential members, from which the other party will select
one; and once two members have been selected, they often together identify the third (with
the approval of the parties). That third person might become the chairman, although, once
again with the agreement of all concerned, one of the first two could serve instead. A default
appointing authority is also provided, in case this machinery fails to operate.®”’



T'he parties are obliged contractually to refer any dispute whatsoever that arises in connection
with or out of the contract, including the opening up and reviewing of notices and certificates.
If the DAB comprises three members, then the DAB is deemed to have received the notice of
dispute when this is received by the Chairman alone. This means that the parties can simply
direct all of their correspondence to the Chairman, with copies to the other members, as well
as to the other party and the engineer.®

Once a dispute has been referred to the DAB, the employer and the contractor are obliged to
provide such additional information and further access to the site and its facilities as the DAB
may require in order for the DAB to make its decision. The contractor is to continue to proceed
with the works in accordance with the contract (unless abandoned, repudiated or terminated).
The DAB is obliged to provide its written decision within 84 days after receipt of the reference.
The DAB must provide a reasoned award, which must be issued under clause 20.4 of the
contract. 'This expressly states that the DAB is not acting in an arbitral capacity, which makes
clear that the written decision of the DAB is not to be treated as an award, so cannot be said to
be immediately and finally conclusive. Neither will the DAB’s decision enjoy the status of an
arbitrator’s award in respect of enforcement. However, both parties are contractually obliged to
properly comply with every DAB decision: its decisions are therefore immediately mandatory,
unless or until revised by an arbitral award, litigation or settlement. It will, therefore, be
enforceable under the contract; depending upon the local law, it may be possible to enforce
payment required by a DAB decision in the local court, without opening up the merits of the
decision or risking the court action being stayed because of the existence of the arbitration

clause.

If either party is dissatisfied with the decision of the DAB, then that party may give notice of
its dissatisfaction to the other party. However, this must be done within 28 days after receiving
the DAB’s decision. If the DAB does not render its decision within 84 days of receipt of the
reference, then either party may simply serve a notice of dissatisfaction. A notice of
dissatisfaction must set out the dispute and reasons for the dissatisfaction. Matters that are the
subject of a notice of dissatisfaction which are not resolved amicably in accordance with clause
20.5 may then be referred to international arbitration under clause 20.6.

T'he crucial point about the notice of dissatisfaction is that the decision of the DAB becomes
final and binding upon both parties unless a written notice of dissatisfaction is served within 28
days of receipt of the DAB’s decision. In the absence of such a notice the parties have clearly
agreed contractually that they will accept the DAB’s decision as final and binding upon them.
For projects and disputes subject to statutory adjudication — in the UK, under Part II of the
Housing Grants, Construction and Regeneration Act 1996 — DABs in the form described above
may now have little relevance, except so far as the law permits parties to tailor their contractual
procedures to suit their needs, provided they still comply with all the items on the procedural
‘shopping-list’ of the 1996 Act.

Multi-tiered dispute resolution

Multi-tiered dispute resolution clauses have been defined as clauses which:

... [provide] for distinct stages, involving separate procedures, for dealing
with and seeking to resolve disputes.

The mechanisms chosen can include negotiation, mediation, adjudication (including DABs or
DRBs) expert determination and/or arbitration. Examples of multi-tiered dispute resolution
procedures are found in the current FIDIC Red, Yellow and Silver Books,”” but are also



common in bespoke contracts for large scale projects. Prestigious projects that have used such
techniques include the Channel Tunnel and Hong Kong Airport.

In large scale projects the potential risks disputes bring with them are much larger. By providing
for a tiered system of dispute resolution techniques it is hoped that disputes will be dealt with
as soon as they arise and that the majority of disputes will be filtered out, or at least reduced in
scale, as early on in the dispute resolution process as possible. This should serve to limit any

damage to a commercial relationship which can occur due to litigation.

For the construction of the Hong Kong airport three different dispute resolution processes were
provided, depending on the type of contract: infrastructure projects, the new underground line
and the new airportitself. For the infrastructure projects, any disputes between the Hong Kong
Government and the Contractor were first to be referred to an engineer. The next step was
referring the matter to mediation and finally adjudication. For the construction of the new
underground line, the process began again by referring disputes to the engineer. This step was
followed by mediation and/or arbitration. Finally, for the airport itself, the dispute first went to
an engineer, after which the parties could appeal to the Project Director. If the parties were
still dissatisfied, then they had ten days in which to consult the DRB. The final step in the
process was arbitration.

Keith Brandt observes that there were very few referrals to the DRB:

The DRB made six binding decisions, with only one case being taken to
arbitration. A relatively low number of referrals suggests that the existence of
the DRB deterred the referral of disputes and it may be that it encouraged a
settlement of matters between the parties without further third party
intervention.”!

The London Olympics 2012 has also chosen a multi-tiered dispute resolution system. In 2008
the ODA set up an Independent Dispute Avoidance Panel (IDAP) of ten construction
professionals under the chairmanship of Dr Martin Barnes. Those disputes not resolved by the
IDAP will then be referred to an Adjudication Panel, comprising eleven adjudicators under the
chairmanship of Peter Chapman.”
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Part III: COURTS & MEDIATION

10 Introduction
A distinctive feature of traditional litigation, which applies to construction disputes as to any
other type of civil case, is that most categories of state courts have unlimited jurisdiction. This
means that a court will accept any case brought before it, relying on the defendant to object if
s/he has grounds for doing do (wrong court, wrong legal system, claim bound to fail, action out
of time etc). A would-be litigant may therefore have a right — often treated as having
constitutional or fundamental status — to take a civil case to court and to expect the court to give
judgment on his/her claim according to the law. Article 6(1) of the European Human Rights
Convention adopts precisely this principle as its starting-point:

In the determination of his civil rights and obligations ... everyone is entitled

to a fair and public hearing within a reasonable time by an independent and

impartial tribunal established by law. Judgment shall be pronounced publicly

...V [a short list of exceptions to the requirements of a public hearing and judgment
Jfollows)

However, this is no longer, if it ever was, the whole story. In civil cases parties may agree on
alternative procedures to attempt to resolve disputes before these get to court — at the limit,
instead of ever going to court at all. And in the interests of efficient and cost-effective
management of civil cases (with an eye to best use of their own and of the parties’ resources),
courts no longer assume that traditional litigation, heading towards trial and judgment, is the
normal — or even the ideal — method of reaching an outcome on every claim brought before
them. Empowered by rule-changes bringing in ‘active case management’, we now have what
Professor Frank EA Sander of Harvard L.aw School called ‘the multi-door courthouse’. Under
this approach, a court screens incoming claims, to determine which dispute resolution method
would best suit each.? Screening is based on a number of factors, including the cost of the
dispute, the need for speed, the nature of the dispute, the relationship between the disputing
parties and the amount involved. The court then matches the appropriate dispute resolution
mechanism to each case — whether a particular ‘track’ of traditional litigation or some other less

formal procedure.’

As a result, the courts themselves now encourage, or may even require, the parties to undertake
mediation. There are two key methods that the law can use to coerce parties to a dispute to
mediate. First, mediation can simply be made mandatory (as in Ontario — section 15 below).
T'he parties are by law required to go through the process of mediation before their case can
move forward within the court, although there is of course no certainty or requirement that
mediation will lead to a settlement. Second, the disadvantages of not agreeing to mediation
can be made so apparent that the parties and their representatives are educated over time to
agree to, and indeed actively propose, mediation. "This is the approach that has generally been
adopted to date by the courts in England & Wales (with the exception of the ARM scheme in
the Central London County Court, as originally planned — section 13 below). In some versions
of these innovations, it is the court itself which organises the form of ADR which is offered — or

imposed: this is often called ‘court-annexed mediation’.

"This Part of the report therefore looks at the ways in which the relationship between courts and
ADR is now a more complex and subtle one than twenty years ago. 'T’he main focus is on
England & Wales, but with insights from ADR initiatives in the USA and Canada in sections 14
and 15 below.



11 ADR chosen by the parties: England & Wales

If the parties have made contractual provision for the use of a form of ADR as a method of
dispute resolution (either in advance or ad /oc, once a dispute has arisen), most common law
courts will give effect to that as the expression of the parties’ shared will. As a resul, litigation
started by one party on the substance of a dispute covered by such an ADR clause will be
‘stayed’ at the initiative of the other party. There can of course be preliminary issues about the
meaning and effect of the ADR clause, which the court will have to determine (Does it apply
to the so called ‘dispute’ which has now arisen? Is its meaning sufficiently clear for the court to
give effect to it? Is the clause unenforceable because unfair? Does it properly stand in the way,

either temporarily or permanently, of litigation on the same issues?).

Most jurisdictions treat arbitration clauses, at least in an international context, with special
respect, in order to give effect directly or indirectly to the autonomous nature of the legal regime
for international commercial arbitration. But the issues are not fundamentally different where
a form of ADR is chosen which is not — or not only — arbitration, like the multi-tiered dispute
resolution provisions now common in major construction projects. In the House of Lords in
Channel Tunnel Rail Group v Balfour Beatty Construction,* Lord Mustill (with whom all the other
Lords concurred) made the ‘sanctity of contract’ point clearly:

... those who make agreements for the resolution of disputes must show good

reasons for departing from them... having promised to take their complaints

to the experts and go if necessary to the arbitrators, that is where the
appellants should go.’

Applying exactly the same approach, the English courts will also enforce an agreement to
mediate, where it has been contractually agreed, provided that the procedure is clear enough:
this therefore operates as the parties validly ‘opting out’ of the right each would otherwise have
enjoyed to go to court.

In Cable & Wireless Plc v IBM United Kingdom Lid © the Commercial Court was asked to stay
court proceedings while the parties undertook the ADR processes provided in the parties’
contract. Colman ] held that the ADR provisions did have binding effect, imposing an obligation
on each party to go through the process of initiating a mediation, selecting a mediator and at least
presenting the mediator with its case and documents. Since the clause described the means by
which the parties should attempt to resolve a dispute, this required them to participate in the
procedures they had agreed. The key feature of the ADR aspects of the procedure, in the
court’s eyes, was that they were sufficiently certain for a court readily to ascertain whether they
had been complied with. At the policy level, and bearing in mind Dunnett v Raitrack,” the judge
added:

... the English courts should not be astute to accentuate uncertainty (and
therefore unenforceability) in the field of dispute resolution references.
There is now available a clearly recognised and well-developed process of
dispute resolution involving sophisticated mediation techniques provided by
trained mediators in accordance with procedures designed to achieve
settlement by the means most suitable for the dispute in question.

However, a note of caution comes from the recent case of Balfour Beatty Construction Northern Ltd
v Modus Corovest (Blackpool) Lid? Here Coulson ] characterised the mediation agreement as
‘nothing more than an agreement to agree’. Unlike the mediation agreement in Cable & Wireless, it
was too uncertain to be enforced by the court, so that one could not say that the party which had
started court proceedings had done so in breach of an agreement to mediate. Even if there had
been a binding obligation to mediate, the judge said that he would only stay a claim and
counterclaim in favour of mediation if he concluded that:



(a)  The party making the claim and or counterclaim was not entitled
to summary judgment on that claim and/or counterclaim, ie that there
was an arguable defence on which the other party had a realistic
prospect of success; and

(b)  The best way of resolving that dispute was a reference to mediation.!!

12 ADR encouraged — or required — by the courts: England & Wales

In 1993 the Commercial Court adopted a new practice permitting it to encourage ADR by
making an order directing the parties to attempt it; the parties then had to inform the court of
the steps taken if it failed (this is the scheme referred to by Lord Woolf in the quotation below).
Although the scheme was not mandatory, the aim was to impose substantial pressure on the
parties to mediate; between 1996 and 2000 233 ADR Orders were made.'? In 1996 the Court
of Appeal established a voluntary ADR scheme; and the Central LLondon County Court
implemented a Voluntary Mediation pilot scheme (VOL), followed by one called Automatic
Referral to Mediation (ARM) — both are discussed in section 13 below.

One of Lord Woolf’s key recommendations, reviewing the whole of the civil justice system in
his two Access to Justice reports,'® was that @// courts should adopt procedures which would
encourage ADR, especially at an early stage before matters had reached litigation. In the
introductory chapter of his final report, he wrote:

"Two other significant aims of my recommendations need to be borne in mind:

that of encouraging the resolution of disputes before they come to litigation,

for example by greater use of pre-litigation disclosure and of ADR, and that of

encouraging settlement, for example by introducing plaintiffs’ offers to settle,

and by disposing of issues so as to narrow the dispute. All these are intended

to divert cases from the court system or to ensure that those cases which do go

through the court system are disposed of as rapidly as possible. I share the

view, expressed in the Commercial Court Practice Statement of 10 December

1993, that although the primary role of the court is as a forum for deciding

cases it is right that the court should encourage the parties to consider the use

of ADR as a means to resolve their disputes. [ believe that the same is true of

helping the parties to settle a case.!

The Croil Procedure Rules

Giving effect to Lord Woolf’s ideas, the aim of encouraging mediation (both before litigation is
started and afterwards) is reflected in the Civil Procedure Rules, which first came into force in
1999, and in the Pre-Action Protocols (PAPs) that accompany them. The Rules’ overriding
objective —almost a textbook illustration of the ‘multi-door courthouse’ idea — is set out in CPR
Part 1:

Rule 1.1: The overriding objective

(1) These Rules are a new procedural code with the overriding objective of
enabling the court to deal with cases justly.

(2)  Dealing with a case justly includes, so far as is practicable—
(a) ensuring that the parties are on an equal footing;
(b) saving expense;

(c) dealing with the case in ways which are proportionate—
(1) to the amount of money involved;
(i1) to the importance of the case;
(ii1) to the complexity of the issues; and
(iv) to the financial position of each party;



(d) ensuring that it is dealt with expeditiously and fairly; and
(e) allotting to it an appropriate share of the court’s resources, while
taking into account the need to allot resources to other cases.

Rule 1.2: Application by the court of the overriding objective
T'he court must seek to give effect to the overriding objective when it—
(a) exercises any power given to it by the Rules; or

(b) interprets any rule.

Rule 1.3: Duty of the parties

T'he parties are required to help the court to further the overriding objective.

All parties to litigation have an obligation to assist the court to further the overriding objective.
Assistance includes clearly setting out the unresolved issues, identifying key documents and in
particular attempting to avoid litigation by settling the dispute. This assistance is expected
from the parties — even before proceedings are commenced in the court — by the requirement
on them to follow the general approach outlined in the Practice Direction on Pre-Action Conduct
(2009),' as well as any Pre-Action Protocol in force for their specific category of case.
Paragraph 8.1 of this Practice Direction expressly provides:

... Although ADR is not compulsory, the parties should consider whether

some form of ADR procedure might enable them to settle the matter without

starting proceedings. The court may require evidence that the parties
considered some form of ADR...

Paragraph 4.4(3) makes clear that if a party unreasonably refuses to consider ADR, the court
may consider this as non-compliance with the expected pre-action standards of behaviour,
with possible costs implications against that party. The Court of Appeal confirmed in Halsey v
Milton Keynes General NHS Trust'’ that a reference to ADR would usually be understood by

the courts as being a reference to some form of mediation by a third party.

The Pre-Action Protocol in construction

‘The Pre-Action Protocol for the Construction and Engineering Disputes' applies to all disputes in
that category, including professional negligence claims against architects, engineers and quantity
surveyors. A claimant must comply with this PAP before commencing proceedings in the court,
subject to some exceptions. Paragraph 1.4 relates to compliance:

The court will look at the effect of non-compliance on the other party when deciding
whether to impose sanctions.

T'his PAP provides, uniquely at present among all such Protocols, for a pre-action meeting; and
expects that the parties will at that meeting consider whether some form of ADR is more
suitable than litigation.*® This accords with the Court of Appeal’s recognition in Burchell v
Bullard that mediation should act as a track to a just result running parallel with the court
system.?’  One impact of the TCC PAP is to force parties to incur substantial costs at an early

stage (‘front-loading’).

As part of his 2009 review of costs in general in civil litigation, Jackson L] floated for discussion
the possibility of delaying the pre-action process in the 'T'CC until after — rather than before, as
now — the issue of the claim form; and involving the court in supervising compliance with the
Protocol in real time, rather than after the event.?? In his Final Report, Jackson 1] does not
recommend delaying the operation of the TCC PAP until after a claim is issued (as some

respondents wanted); but suggests that its operation be further reviewed in 2011. Meanwhile,



however, the judges’ supervisory powers in relation to compliance with the PAP should be
extended.

The report also strongly supports greater use of, and encouragement by the courts of, mediation
in civil cases generally, but without changing the rules themselves:

I do not believe that parties should ever be compelled to mediate. What the

court can and should do (in appropriate cases) is (a) to encourage mediation

and point out its considerable benefits; (b) to direct the parties to meet and/or

to discuss mediation; (¢) to require an explanation from the party which

declines to mediate, such explanation not to be revealed to the court until the

conclusion of the case; and (d) to penalise in costs parties which have

unreasonably refused to mediate.? [foornote omitted).

Mediation within litigation

Once legal action has formally been started, rule 26.4 CPR gives the court the power, on
application by one of the parties or on its own motion, to stay the proceedings for a month
(extendable) ‘while the parties try to settle the case by [ADR] or other means’.** The issue of
ADR will normally be raised by the judge at the first Case Management Conference (CMC) with
the parties. The ‘teeth’ for both Pre-Action Protocols and ADR come from rule 44.5 CPR on
costs: ‘the efforts made, if any, before and during the proceedings in order to try to resolve the dispute’ are
among the factors to which the court must have regard.

Brown & Marriott consider these powers in relation to ADR ‘fraught with difficulty, both conceptual
and procedural’ > but the courts’ rhetoric vigorously supports intervention in this way, as part of
active case management, itself defined as including ‘encouraging the parties to use an [ADR]
procedure if the court considers that appropriate and facilitating the use of such procedure’.?®
Hence in Dunnett v Railtrack plc® the Court of Appeal reminded parties and their lawyers that
they have a duty to explore ADR, to assist the court in achieving the overriding objective of the

CPR:

... if they [lawyers] turn down out of hand the chance of alternative dispute
resolution when suggested by the court, as happened in this case, they may
have to face uncomfortable costs consequences.?

Hammering the point home, the Court of Appeal awarded the respondents Railtrack no costs
at all, though the appellant Mrs Dunnett failed to overturn the first-instance County Court
judgment dismissing her claim. This costs decision came about principally because she had
followed advice from Schiemann L], at a hearing ahead of her appeal, by suggesting ADR to

Railtrack; its solicitors, on instructions, had ‘zurned this down flar .

A year later came Skirayama Shokusan Co Ltd v Danovo Litd,* litigation in the Chancery Division
to resolve disputes between the Saatchi Gallery and others with interests in County Hall in
London, principally its Japanese tenants. The defendants asked Blackburne ] to make a
mediation order, following a model in the Admiralty and Commercial Courts Guide® Under this,
the parties were to submit their disputes to mediation, ahead of the hearing of an application for
summary judgment (not therefore stayed). They were to endeavour in good faith to agree the
name of an independent mediator, if necessary telling the court why mediation did not succeed
(excluding matters covered by privilege).

The judge was confident that he had power to make the order, even though the claimants
opposed it; he thought it had no human rights implications. At a second hearing three months
later, the same judge was asked to order a formal stay of the litigation, in order to make possible
(but not to require) the participation in mediation of a representative of five of the claimants,



who could not fly in from Japan by the original mediation deadline. He identified competing
considerations:
On the one hand there is that party’s right of access to the court for the

adjudication of his claim, a concept which as Brooke L] observed in Woodhouse
v Consignia plc*' has a particular resonance under article 6 [of #he Convention] ...

On the other hand there is the wider public interest in making the best use of
the court’s time and resources and in promoting the resolution of disputes by
consensual means, rather than by the adversarial processes inherent in a court
adjudication, where such out-of-court resolution has a realistic prospect of
achievement.*

"To take the further step requested would risk, he thought, violating both parties’ rights under
article 6(1) of the Convention, because it would require the ongoing litigation to be stayed

indefinitely; so he refused to make the order sought.

In parallel, Halsey v Milton Keynes General NHS Trusr*® reached the Court of Appeal, with the
benefit of submissions from the Law Society, ADRg, the CMC and CEDR. The court’s long
judgment, delivered by Dyson L], moved a step back from the original order in Shirayama:

... to oblige truly unwilling parties to refer their disputes to mediation would

be to impose an unacceptable obstruction on their right of access to court ... it

seems to us likely that compulsion of ADR would be regarded as an

unacceptable restraint on the right of access to the court and, therefore, a

violation of article 6 [of the European Human Rights Convention].” **

[original emphasis)

But the court confirmed that the successful party may be deprived of some or all of its costs, if
it unreasonably refused to agree to ADR, ‘without prejudice’ negotiations being disregarded.
The judgment goes on to suggest factors relevant in deciding when such a refusal will be
unreasonable, summarised by Jack J in Hickman v Blake Lapthorn |here slightly shortened]:%
(a) A party cannot be ordered to submit to mediation, as that would be
contrary to article 6 of the European Convention®...
(b)  The burden is on the unsuccessful party to show why the general rule
of costs following the event should not apply, and it must be shown that
the successful party acted unreasonably in refusing to agree to
mediation. It follows that, where that is shown, the court may make an

order as to costs which reflects that refusal.’’

(¢c) A party’s reasonable belief that he has a strong case is relevant to
the reasonableness of his refusal, for otherwise the fear of costs

sanctions may be used to extract unmerited settlements.®®

(d)  Where a case is evenly balanced... a party’s belief that he would
win should be given little or no weight in considering whether a refusal

was reasonable: but his belief must [not] be unreasonable.®

(e)  The cost of mediation is a relevant factor in considering the

reasonableness of a refusal.*

(f) Whether the mediation had a reasonable prospect of success is relevant
to the reasonableness of a refusal to agree to mediation, but not

determinative.*!

(g)  Inconsidering whether the refusal to agree to mediation was
unreasonable it is for the unsuccessful party to show that there was a

reasonable prospect that the mediation would have been successful.#



(h)  Where a party refuses to take part in mediation despite encouragement
from the court to do so, that is a factor to be taken into account in
deciding whether the refusal was unreasonable.*® Public bodies are not
in a special position.*

The Court of Appeal in Burchell v Bullard further emphasised the importance of mediation.

Ward L] put it this way:
Halsey has made plain not only the high rate of a successful outcome being
achieved by mediation but also its established importance as a track to a just
result running parallel with that of the court system. Both have a proper part
to play in the administration of justice. The court has given its stamp of
approval to mediation and it is now the legal profession which must become
fully aware of and acknowledge its value. The profession can no longer with
impunity shrug aside reasonable requests to mediate. The parties cannot
ignore a proper request to mediate simply because it was made before the
claim was issued. With court fees escalating it may be folly to do so0.#

The impact of this series of cases is worth noting on the take-up of court-annexed mediation:
the VOL and ARM schemes in the Central LLondon County Court (described in section 13
below). Dunnett v Railtrack appeared to increase demand for the VOL scheme, running at the
time, dramatically .** However, after Ha/sey made clear that mediation could not be ordered by
the courts, the ARM scheme suffered from a low uptake. Professor Genn notes in her May 2007
report that Burchell came out after the end of the ARM scheme, suggesting that this decision
might otherwise have increased ARM’s uptake. So judicial policy on costs awards, specifically
the extent to which failure to mediate will be taken into account when making a costs award,
may have — as the judges intend — a very real impact on whether parties will decide to mediate.
However, the figures from these two schemes also indicate that the threat of sanctions may not
necessarily be effective in increasing the numbers of cases which settle.*’” The caselaw has not
stood still, with a series of more recent decisions on when a refusal to mediate will be regarded
as unreasonable: these are summarised in Appendix 3.

The arrival of the EC Mediation Directive® adds little to this legal landscape, except to echo
the tensions already inherent in English practice. Article 5(1) reads like a simplified version of
rule 26.4 CPR:

A court before which an action is brought may, when appropriate and having

regard to all the circumstances of the case, invite the parties to use mediation
in order to settle the dispute...

Article 5(2) adds, in effect cross-referring to article 6(1) of the European Human Rights
Convention:*

This Directive is without prejudice to national legislation making the use of

mediation compulsory or subject to incentives or sanctions, whether before or

after judicial proceedings have started, provided that such legislation does not

prevent the parties from exercising their right of access to the judicial system.

[emphasis added]

Positively, this suggests that the costs sanctions used in England to push (or drag) litigants
towards ADR are in principle acceptable; negatively, it restates, rather than resolving, that
tension between traditional court access and the resolution of disputes via ADR which English
civil procedure already embodies. Member-states are to transpose the Directive into domestic
law by 21 May 2011 (with one exception); in the UK, few statutory changes appear necessary,
except in the law of limitation, where member-states must ensure that periods no longer expire
during a mediation process to which the Directive applies.®



13 Court-annexed mediation in London

Central London County Court: Voluntary Mediation (VOL,)

In April 1996 the Central London County Court, with the agreement of the L.ord Chancellor,
established a pilot mediation scheme, initiated in the light of Lord Woolf’s Access to Justice
reports.’!  Parties were sent personalised letters as soon as the defence was entered, offering
them the opportunity of having their case mediated at the court by a trained mediator. The
letter invited legal representatives (where applicable) to discuss the offer with their client and
inform the court within 14 days whether or not they proposed to take up the offer of mediation.
Mediations were time-limited to three hours, the parties each paying a token fee of £25 to cover
expenses. T’he mediators conducted the mediations on a pro bono basis and were organised by
four providers.

By the end of the initial study period in March 1998, offers of mediation had been made in
around 4500 cases; but only 160 cases had actually mediated through the pilot scheme. In
reviewing this period, Professor Genn and her colleagues made the following key findings:

1 T'he uptake rate for mediation was around 5% throughout the two years

of the pilot, but was virtually non-existent among personal injury cases;
2 Uptake was highest among disputes between businesses;

3 The majority of cases settled at the mediation (63%) and settlement at
mediation was highest (76%) where neither party had legal

representation;

4 Compared with non-mediated cases, mediated cases had a higher
settlement rate overall, whether or not the mediation itself was
successful;

5 The average level of recovery was lower in mediated cases than non-

mediated cases, suggesting a discounting of mediated claims;
6 Mediated settlements occurred earlier than non-mediated settlements;

7 Successful mediation was perceived by solicitors and litigants to reduce
legal costs, while unsuccessful mediation tended to increase costs; and

8 Parties and solicitors expressed a high level of satisfaction with the

mediation process.*

The VOL scheme continued after 1998, though reduced court resources were allocated to it
and the court fee increased from £25 to £100 per party. However, demand for the scheme
increased significantly following the case of Dunnett v Railtrack in 2002.3° Information from the
court mediation database for the period between the start of 1999 and the end of 2004 suggests
that 984 cases entered the VOL scheme, of which 865 were actually mediated.® Debt and
breach of contract for goods or services remained the largest category of cases entering the
scheme, with personal injury cases counting for only 4% of all mediated cases.

Between January 1999 and September 2005 the proportion of cases that reached a settlement
following mediation was 44% overall.>> However, there was a downwards trend in the
settlement rate each year. From the top rate of 62%, achieved during the period May 1996 to
March 1998, it fell below 50% in 2000 and remained there for the rest of the period reviewed.
Professor Genn thinks that pressure from the judiciary might have drawn in unwilling parties,

who participated in the mediation through fear of costs penalties, rather than as a result of



inherent interest in the mediation process and a desire to negotiate towards settlement.>®
There was no significant difference between the four providers of mediators in terms of
settlement rates.

In terms of parties’ perception of the impact of the mediation on time and costs overall, one
third of respondents said that mediation had saved costs (38%), about one in five thought that
mediation made no difference to costs (21%), 12% said there had been no costs involved and
29% said that costs had been increased. However, of those respondents whose cases had not
been settled 45% thought their costs had been increased. One in five thought that they had
saved costs. Almost one in three of those that thought they had saved costs thought they had
saved £10,000 or more.

As for time savings, about a quarter of respondents thought that the mediation had made no
difference to the time involved in dealing with their dispute. However, a third thought that
time had increased, but 42% that time had been saved. There were significant differences
between those who had settled at mediation and those who had not. Three quarters of
respondents who had settled their cases through mediation thought that it had saved time (73%),
while only 17% of those whose cases did not settle thought mediation had saved time. When
cases did not settle in mediation, a little over half (56%) thought that mediation increased time

spent on the case.”’

Central London County Court: Automatic Referral to Mediation (ARM)

The ARM pilot scheme ran for one year from April 2004 to March 2005 in the Central L.ondon
County Court. 100 cases per month were randomly allocated to mediation at the point at which
a defence had been entered in the case. Irained mediators from one of four mediation
organisations were allocated for a three-hour mediation at a fee of £100 per party.® Although
cases were automatically referred to mediation, parties were given an opportunity to object and
to request that the case be restored to the normal process, this request then being reviewed by
a District Judge. The pilot coincided with the publishing of the judgment in Halsey;>® but
Burchell,*® underlining that costs consequences would result from a failure to mediate, did not
get handed down until April 2005, after the end of the scheme.

"The pilot scheme showed that the settlement rate followed a broadly downward trend, from as
high as 69% for cases referred in May 2004 to a low of 37% for cases referred in March 2005. The
settlement rate was 55% when neither party objected to the mediation but only 48% when both
parties were persuaded to attend, having both originally objected to the referral. However the

majority of ARM cases were settled out of court without ever having to go to a mediation.

Professor Genn noted that this statistical analysis of mediation outcomes revealed no simple
factor that predicted the likelihood of settlement. She believed that the explanation was more
likely to be found in subjective factors such as the attitude and motivation of the parties, the skill
of the mediator or a mix of these factors, rather than case type, complexity, value or legal
representation.®®  There was a general view that an unsuccessful ARM mediation increased
legal costs by around £1000-2000. Successful mediations were however generally thought to
save a lot of legal costs, especially where a trial had been avoided.

The ARM scheme also sought to evaluate the parties’ perception of mediation. Those involved
in unsettled mediations were much more negative. Their explanations for failure focussed on
the behaviour of the opponent, including intransigence and unwillingness to compromise.
Others felt their mediator demonstrated a lack of skill and that a three-hour time limit was



simply too short. Those who had been compelled to attend frequently expressed discontent
about the ARM scheme, arguing that bringing unwilling parties to mediation was inappropriate
and costly. Naturally, where mediations had been successful, the evaluations were more
positive, with explanations of the outcome focusing on the skill of the mediator, the opportunity
to exchange views and reassess ones own position and opponents’ willingness to negotiate and
compromise. One of Professor Genn’s conclusions from comparing the ARM and VOL schemes
was that the willingness of the parties to negotiate a compromise is obviously critical for the
success of a mediation. Facilitation and encouragement, together with selected and appropriate

pressures, are more likely to be effective then blanket coercion to mediate.

1CC: the Court Settlement Process

As a result of the sheer range of dispute resolution mechanisms available to the parties, the
encouragement of earlier settlement of disputes and the introduction of a right to statutory
adjudication by the HGCRA, the TCC has seen what may be an overall decline in its business
in the last decade (though the current recession does not seem to have accelerated this

downward trend).

The London TGC workload
YEAR® GLAIMS RECEIVED®™ GLAIMS DISPOSED AT TRIALS® INTERIM APPLICATIONS
1999 483 64 1466
2000 443 68 1325
2001 452 61 1441
2002 500 49 1391
2003 381 41 1403
2004 341 7 668
2005 364 38 926
2006 392 48 1066
2007 407 38 838
2008 366 39 992

Early in 2005, Judge Toulmin CMG QC began to consider whether judges in the TCC should
provide an ADR service;®” the court published a proposal entitled Cowurz Settlement Process (CSP)
at the end of the same year. This was an attempt by the TCC to add an additional tool to the
dispute resolution kit for construction.®® The idea was to make use of the expertise the judges
of the T'CC have as a result of the specialist nature of the cases brought before them. This
expertise might, it was argued, assist the parties in reaching a settlement.

At the initial draft stage, concerns were raised about the scheme. For example, the CIArb
considered that mediation was not a judicial function and for a judge to take part could be seen
as a breach of natural justice. It was also concerned that the process could compromise the
court’s impartiality and neutrality, threatening public confidence; and argued that the qualities
needed from a judge (the ability to consider, weigh and determine the issues) are very different
to those making a good mediator (the ability to facilitate negotiations).* This objection
overlooked the fact that T'CC judges had already been willing for many years to undertake
Early Neutral Evaluation of cases already before the court (subject to the necessary procedural
safeguards). The Technology and Construction Solicitors Association (TeCSA) was against the
proposal whilst the Technology and Construction Bar Association (TECBAR) was neutral.



Others were broadly supportive. Philip Norman of Pinsent Masons suggested that the proposal
was not so much mediation but rather an opportunity for the T'CC judges to ‘bang the parties’

heads together’:”

... the process will be useful where litigation progresses to trial solely because
of the characters involved (clients and lawyers alike), whose participation has
avoided early settlement. A judge’s views will bring into sharp focus the
merits, and more importantly the litigation risk in each party’s case.

Following fine-tuning in the light of comments on the consultation draft, the pilot scheme
started operation before some of the London T'CC judges in June 2006.2 The CSP is officially
described as ‘a confidential, voluntary and non-binding dispute resolution process’,” in which the
parties to the dispute seek to reach an amicable settlement. Under it, the TCC judge already
responsible for case management in the case can decide (either on his own initiative or at the
request of the parties) to offer a Court Settlement Conference. If the parties agree, the date and
length of time needed for the conference (not usually longer than a day) will then be fixed and
embodied in a Court Settlement Order. The CSP is private and confidential and any documents
produced for that process are privileged.” This is in effect the same judge offering a basic
mediation service, the parties being free as part of the process to communicate with the judge
in private (unless they agree otherwise). The process is therefore in some ways closer to ICE
conciliation and/or a Dispute Review Board (but with only one member) than to mediation in
the classic sense. Each side normally bears its own costs for the CSP, as well as sharing equally
the fees payable to the court.

If the Court Settlement Conference is successful, then the parties will enter into, and sign, a
Court Settlement Agreement. Any agreements reached which are not recorded in such an
agreement will not be binding on the parties. If a settlement cannot be reached, then the judge
may send the parties an assessment, setting out his views on the dispute — including on the
parties’ prospects of success on individual issues, the likely outcome of the case and what an
appropriate settlement would be. This will of course be confidential to the parties. If the Court
Settlement Conference is unsuccessful, the onwards management of the case will then be taken
by a different judge: the settlement judge will take no further part in the case and is under clear

duties of confidentiality in relation to every aspect of the CSP.

After the initial pilot scheme, the CSP has in fact been continued in L.ondon on a permanent
basis, with a plan to extend it to the T'CC’s other centres. Although there is as yet no published
detailed evaluation of the scheme, an internal report by Akenhead ], summarised in the TCC’s
2008 Annual Report,” suggests a slow take-up at the start but a high settlement rate (78%) in
those cases which have been through the CSP. The results of the King’s College London survey
support this view. Only five respondents used the scheme; but all these mediations were
successful.’” Of these, only two commented on why they had used this approach. One wrote:
‘Parties have agreed to mediate [the Judge] suggested the TCC Mediation scheme and the parties agreed .
Another commented that it was ‘raised by Judge at the Case Management Conference’.

T'he low uptake may perhaps suggest a reluctance to use TCC judges, given the small number
of judges in the court, though attitudes to potential conflicts of interest are more relaxed in the
UK than in the USA. Their effectiveness in operating a form of ADR should hardly be a
surprise, given their long experience with the specialised subject-matter of TCC litigation and
the authority which their status also brings; and all TCC judges taking part in the CSP had
mediation training in 2006 (though not all are yet accredited as such). Further, a low take-up of
the CSP is not itself an indication of the scheme’s failure, since every TCC judge will usually
raise ‘the ADR question’ — especially if the parties fail to do so — at the first Case Management



Conference (CMC). The parties may already have made their own plans for ADR; or may do
so then, by choosing an alternative to the CSP. An aspect of the scheme on which hard evidence
would be valuable relates to cost —and cost-saving. Itis easy to see how parties to the CSP may
incur lower costs (including the fees payable to the TCC) than for a private sector mediation
with a mediator of comparable status and in a neutral venue like St Dunstan’s House.”” In
addition, they gain the efficiency of a mediator who is by definition already familiar with the
issues, the parties, their representatives and the background to the case.

14 USA: the Givil Justice Reform Act

The Civil Justice Reform Act of 1990 (CJRA) was enacted by Congress in order to implement
civil justice expense and delay reduction plans that would ‘facilitate deliberate adjudication of
civil cases on the merits, monitor discovery, improve litigation management, and ensure just,
speedy, and inexpensive resolutions of civil disputes’. The CJRA also designated ten of the 94
Federal District Courts as pilot districts to test the effectiveness of the principles contained
within the Act and guidelines for cost and delay reduction, as well as demonstration programmes
in five other districts to test systems of ‘differentiated case management and other methods of cost and
delay reduction (including ADR).™

T'he results of the implementation of these principles were then independently evaluated, as
the CJRA required, by the Rand Corporation and summarised in 7%e Rand Report.”® 'This is one
of the earliest statistical studies regarding the use of mediation, at a time when the process itself
was still very much in an early stage of development. 7%e Rand Report included an analysis of
mediation and early neutral evaluation, based on a sample of six districts (one of which was not
originally a pilot district) which had a sufficient number of cases of mediation and early neutral
evaluation to enable detailed evaluation.®

Each of the districts had different ADR programs. New York (Southern) had a mandatory
mediation scheme with the referral occurring after the case management track was assigned.
The emphasis was on settlement and a typical session would last five hours over two days.
Pennsylvania (Eastern) also had mandatory mediation but this was referred 90 days from filing
and involved a single 90-minute session only. The subject-matter during this session was not
just settlement but also case management issues. Oklahoma (Western) also provided for
mediation but it could be mandatory or voluntary depending on the judge’s discretion.
Settlement was the only focus of this session, which lasted four hours; but the parties were
charged a fee of $660 split between them. Texas (Southern) was again voluntary or mandatory
depending on the judge, with settlement the only item on the agenda; but here a much longer
eight-hour session was provided. Texas charged $1800, split between the parties. The remaining

two states had a system of Early Neutral Evaluation, rather than mediation.

According to the report, there was no strong statistical evidence that the mediation or neutral
evaluation programs, as implemented in the six districts studied, significantly affected time to
disposition, litigation costs, or attorney views of fairness or satisfaction with case management.
"T'he only statistically significant finding was that the ADR programme appeared to increase the
likelihood of a monetary settlement. A plausible explanation for this was that ‘#e mediation
process is designed to facilitate settlement and does indeed increase the number of cases that settle’; despite
this, the researchers were unable to make a policy recommendation: they concluded there were

‘no major program effects, either positive or negative'.’!

The report’s conclusions were extensively criticised at the time, commentators noting that the

ADR programs analysed varied in almost every aspect of design and quality.®? This was an



inherent problem, acknowledged by Rand: the Act was loosely worded and allowed districts to
experiment with different forms of case management. It also lacked effective mechanisms for
ensuring that the policies adopted by the districts were actually carried out. Indeed, it noted that
one of the mediation schemes:

... violated most of what is known about building successful court ADR

programs. The court required no training for its lawyer-mediators, excluded

settlement-empowered clients and insurers from mediations and held short
and perfunctory mediation sessions.

15 Canada: Ontario

The ADR Centre of the Ontario Court of Justice (General Division) was the first court-
connected ADR programme in Canada. It was introduced in the Toronto Region as a pilot
programme in October 1994, to test whether the availability of ADR improved the conduct of
civil cases. Four out of every ten cases were referred to the ADR Centre; for these, two-hour
mediation sessions were then scheduled within two or three months of the filing of the
statement of defence. An evaluation of the Centre was completed in November 1995, reporting
a high settlement rate (40%) in the very early stages of cases (normally within 2-3 months of the
filing of the defence) and broad and strong approval for the availability of ADR as part of the
litigation process. It concluded that referral to ADR provided a cheaper, faster and more

satisfactory result for a significant number of the referred cases.®

These positive results played an important part in the broader Civil Justice Review which
followed,® launched jointly by the Chief Justice of the Ontario Court (General Division) and
the Attorney General for Ontario in 1995 ‘7o provide a speedier; more streamlined and more efficient
structure which will maximize the utilization of public resources allocated to civil justice ** Tt produced
two reports, the first in March 1995%7 and the Supplemental and Final Report in November
1996.8%  Both accepted in principle the concept of court-connected ADR.*  However, the
second report advocated an interventionist solution:

‘... mandatory referral of all civil, non-family, cases to a three hour mediation

session, to be held following the delivery of the first statement of defence,

with a provision for ‘opting-out’ only upon leave of a Judge or Case
Management Master.’

As a result, a system of mandatory mediation was introduced in January 1997 in all non-family

civil cases.”

T'he goal was to change the progress of civil proceedings in Ottawa and "Toronto
and to then roll it out to the rest of Ontario within four years; this became Rule 24.1 of the Rules

of Civil Procedure. Its key features were:

o Mediation had to take place within 90 days after the first defence was
filed, unless the parties obtained a court order abridging or extending
the time. For standard track cases, parties could consent to a
postponement of up to 60 days;

o Parties could opt out of mediation only by obtaining a court order; and

o If the parties did not select a mediator within 30 days after the first
defence, the court would appoint one.

The report evaluating the pilot application of Rule 24.1, published in March 2001, made four
key findings:

1 Opverall, mandatory mediation cases were completed earlier than control

group cases.” ‘Dramatically higher percentages of cases were disposed of in



the mandatory mediation sample (1016 cases) than in the control group (791
cases) at the six-, nine- and twelve-month marks: 25% vs 15% at six monihs,
38% vs 23% at nine months, and 49% vs 34% at twelve months.**

However, the hypotheses that mandatory mediation may have a greater
impact on disposition percentages at the early stages, and that
mandatory mediation reduced time to disposition in all categories, were
not supported by the data. There were in fact more substantial
differences between mandatory mediation and control group cases at

the nine and twelve-month marks than at the six-month mark.”

2 Both Ottawa and "Toronto reported cost savings. A clear majority of the
litigants questioned said that mediation had a major positive impact on
reducing costs: 85% of the 274 responses reported either some or major
positive impact. As for the lawyers’ responses, Ottawa lawyers were
more likely to report substantial savings than those in Toronto, but both
groups identified at least some savings in a similarly high percentage of
the cases (80% in Ottawa and 78% in Toronto).” The report concluded
that settlement at mediation clearly reduces litigation costs. As for the
impact of a failed mediation, the report said: ‘... as the data were
available for so few cases that did not settle, it cannot be concluded thatr

litigation costs will increase when settlement does not occur'.””

3 The statistics showed that four out of ten cases which were subject to
mandatory mediation completely settled at or within seven days of the

mediation.”®

A significant proportion of these mediations (4.1% in
Ottawa, 3.5% in Toronto) settled after the mediation itself. In an
additional one or two out of every ten cases, some issues were settled,

but not all.

4 The evaluation of the pilot project showed strong support for the
mandatory mediation mechanism, not only in terms of quantitative
research but also with regards to participants’ satisfaction with the
process. A majority of lawyers were satisfied with such things as
mediators’ understanding of the legal and factual issues, their skills in
moving the parties towards a settlement and their choices about

meeting with individual parties before or during the mediation.”’

The pilot project also illustrated a statistically significant relationship between the number of
Rule 24.1 mandatory mediations conducted by a particular mediator and the likelihood that
they would facilitate partial or complete settlement. The report noted that this could either be
because the more experienced mediators were more effective facilitators of settlement, or
because they were likely to be selected by counsel who were more familiar with the process and
therefore more inclined to use it with the aim of reaching a settlement. Moreover, within the
group of cases that achieved settlement'® (whether complete or partial), mediation was
significantly more likely to result in complete settlement if selected by the parties, rather than

assigned by the local coordinator (45.2% compared to 31.3%).1%!

As recommended, Rule 24.1 was made permanent in Toronto and Ottawa in July 2001 and
expanded to Windsor in 2003. However, the additional case management, in the universal form
in which it had been introduced in 2001 (Rule 77), led to a severe backlog of all civil cases; and
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mandatory mediation had itself become a major cause of delay. A more selective case

management system was therefore introduced in Toronto in 2005 via a Practice Direction,!?
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which then became Rule 78 of the Rules of Civil Procedure. As one of the many changes,
mediation was not dropped (as the Bar would have preferred); and was even extended to cases
under the simplified procedure (claims for C$50,000 or less). However, the original time limit
within which mandatory mediation must take place (90 days of filing of a defence) was replaced
by (at the latest) 90 days of the action being set down for trial.'™ Hence the mandatory
mediation — meant originally to take place at an early stage — might be postponed to any later
point prior to trial. Arguably, ‘mandatory mediation thus lost the focused function in the civil justice
process it had when Rule 24.1 was first introduced .'*> 'Thus it is still hard to draw a clear conclusion

on the efficiency of court-annexed ADR in Ontario.'”

1 For a survey of the impact of article 6(1) on English law, see Satvinder Singh Juss, ‘Constitutionalising Rights
Without a Constitution: The British Experience under Article 6 of the Human Rights Act 1998 (2006) 27 Statute
Law Review 29.

2 Charles B Renfrew, ‘The American experience with dispute resolution in all its forms’ (1997) 16 Civil Justice
Quarterly 145.

3 Thomas J Stipanowich, ‘The Multi-Door Contract and Other Possibilities’ (1997) 13 Ohio State Journal of Dispute
Resolution 303.

4 Channel Tunnel Group Ltd v Balfour Beatty Construction Ltd [1993] AC 334, 61 BLR 1 (HL).

5 Channel Tunnel n 4 353,

6 Cable & Wireless plc v IBM United Kingdom Ltd [2002] EWHC 2059 (Comm), [2003] BLR 89; compare Aiton
Australia Pty Ltd v Transfield Pty Ltd [1999] NSWSC 996, 153 FLR 236, where the New South Wales Supreme
Court laid down a demanding series of conditions for the granting of a stay in favour of contractual ADR.

7 Dunnett v Railtrack plc n 27.

8 Cable & Wireless n 6 [2003] BLR 89, 95.

9 Balfour Beatty Construction Northern Ltd v Modus Corovest (Blackpool) Ltd [2008] EWHC 3029 (TCC), [2009]
Construction Industry Law Letter 2661.

10 Balfour Beatty n 9 [17].

" Balfour Beatty n 9[18].

12 Professor Hazel Genn, ‘Court-based initiatives for non-family civil disputes: the Commercial Court and the Court
of Appeal’, London, Lord Chancellor's Department (2002);
downloadable from www.hmcourts-service.gov.uk/docs (accessed 21 January 2010).

13 Lord Woolf, Access to Justice, Interim Report (June 1995) and Final Report (2 vols) (July 1996), London, HMSO,
also from www.dca.gov.uk/civil/final/ (accessed 10 December 2009).

14 Access to Justice n 13, Final Report, ch 1, paragraph 7(d).

15 The Civil Procedure Rules (S11998/3132, as heavily amended); see Rt Hon Lord Justice Waller (Editor-in-Chief),
Civil Procedure ‘The White Book', London, Sweet & Maxwell (2009 edition). The current text of the CPR and new
amendments can also be downloaded from www.justice.gov.uk/civil procrules_fin (accessed 9 July 2009).

16 Practice Direction on Pre-Action Conduct, in The White Book n 15, also downloadable from the MoJ website n 15
(accessed 10 December 2009).

17 Halsey v Milton Keynes General NHS Trust [2004] EWCA Civ 576, [2004] 1 WLR 3002. For views strongly critical of
Halsey, see Lightman J, ‘Breaking Down the Barriers’, The Times 31 July 2007.

18 Halsey n 17 [5].

19 Pre-Action Protocol for the Construction and Engineering Disputes (2nd edition 2005, revised 2007); and
Practice Direction: Technology and Construction Court Claims (supplementing CPR Part 60). Both are included
within ‘The White Book' n 15 but are also downloadable from the MoJ website n 15 (accessed 10 December
2009).

20 Pre-Action Protocol for the Construction and Engineering Disputes n 19, paragraph 5.4.

21 Burchell v Bullard [2006] EWCA Civ 358, [2005] BLR 330: see the quotation from Ward LJ linked to n 45.

22 Rt Hon Lord Justice Jackson, Review of Civil Litigation Costs: Preliminary Report, vol 1, ch 34, section 4,
downloadable from www.judiciary.gov.uk/about_judiciary/cost-review (accessed 13 July 2009).

23 Rt Hon Lord Justice Jackson, Review of Civil Litigation Costs: Final Report (December 2009), especially chs 29
(sections 4-6), 35 (section 4) and 36 (the quotation in the main text is from ch 36, para 3.4). In relation to the TCC,
the Final Report says that ‘mediation should be promoted with particular vigour for those low value construction
cases in which conventional negotiation is unsuccessful' (ch 29, para 6.1).

24 This is mirrored in Ireland by the Rules of the Superior Courts (Commercial Proceedings) 2004 (but these confer
no specific power to impose a costs sanction for refusing to participate in ADR); the role of courts in relation to
ADR, including English caselaw, is discussed in chapters 9 and 11 of the Law Reform Commission (Ireland)
Consultation Paper, Alternative Dispute Resolution (LRC CP 50 - 2008), ch 3 — downloadable from
www.lawreform.ie (accessed 10 January 2010).

25 Henry Brown and Arthur Marriott, ADR Principles and Practice, London, Sweet & Maxwell (2nd ed, 1999) at
paragraph 3-035.

26 CPR, r 1.4(2)(e).

39



Mediating Construction Disputes: Part 111

27

28
29

30

31
3
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48

49
50

51
52

53
54
55
56
57
58
59
60
61
62
63

64

65

66
67
68
69
70
Il
72
73

Dunnett v Railtrack plc [2002] EWCA Civ 303, (Practice Note) [2002] 1 WLR 2434. For an overview, see Shirley
Shipman, ‘Court Approaches to ADR in the Civil Justice System’ (2006) 25 Civil Justice Quarterly 181; for
comparisons with New South Wales (where the courts, as in South Australia, have clear statutory powers to
order mediation against the will of the parties), see Brenda Tronson, ‘Mediation Orders: Do The Arguments
Against Them Make Sense?’ (2006) 25 Civil Justice Quarterly 412.

Brooke LJ, with whom Robert Walker and Sedley LJJ concurred, at [15].

Shirayama Shokusan Co Ltd v Danovo Ltd [2003] EWHC 2006 (Ch), [2004] 1 WLR 2985 (first hearing) and 2992
(second hearing).

Appendix 7 of the Guide (6th ed, 2002); the current edition (7th ed, 2006) retains the ADR Order as Appendix 7 —
downloadable from www.hmcourts-service.gov.uk.

[Our footnote] Woodhouse v Consignia plc [2002] EWCA Civ 275, [2002] 1 WLR 2558 [42].

Shirayama n 29 [39] (report of the second hearing).

Halsey n 17.

Halsey n 17 [9].

Hickman v Blake Lapthorn [2006] EWHC 12 (QB), [2006] 3 Costs LR 452 [21].

Halsey n 17[9].
Halsey n 1713
Halsey n 17
Halsey n 17

[13].
[18]; Jack J's summary in the transcript says ‘cost’, but Halsey itself says ‘costs’.
[19]
Halsey n 17 [21].
[25]
[28]
[29]

1
1
1
Halsey n 17[25].
Halsey n 17 [28].
Halsey n 17 [29].
Halsey n 17 [34].

Burchell v Bullard [2005] EWCA Civ 258, [2005] BLR 330 [43].

See Genn et al n 52 200.

See Genn et al n 52 205.

Directive 2008/52/EC of the European Parliament and the Council on certain aspects of mediation in civil and
commercial matters, OJ L 136/3 (24 May 2008), adopted under article 61(c) TEC and deriving from the Green
Paper on alternative dispute resolution in civil and commercial law, COM (2002) 196 (April 2002).

Recital 27 specifically mentions fundamental rights and the Charter of Fundamental Rights of the EU.

The 2008 Directive n 48 article 8. In line with normal EC law principles, insofar as the Directive intends to confer
rights on individuals additional to those already available under national law — not obviously the case, at least in
relation to England & Wales and the themes of this report — then these will come into effect via new national
measures or, in the absence of correct and complete implementation by a member-state, after the deadline for
this has expired: see eg Pubblico Ministero v Ratti (case 148/78) [1979] ECR 1629 (ECJ). A member-state which
fails effectively to transpose a Directive into national law may also face infringement proceedings launched by
the European Commission under article 226 TEC.

Access to Justice: n 13.

Professor Dame Hazel Genn et al, Twisting arms: court referred and court linked mediation under judicial
pressure, Ministry of Justice Research Series 1/07 (May 2007) 21-22, downloadable from www.justice.gov.uk
(accessed 9 July 2009).

Dunnett v Railtrack plc [2002] EWCA Civ 303, (Practice Note) [2002] 1 WLR 2434,

Genn etal nb2134.

Genn et al n 52 143.

Genn etal nb2151.

Genn etalnb2181.

Genn et al n 52 26.

Halsey n 17.

Burchell n 45.

Gennetalnb2lll.

Genn et al n 52 199.

TCC, Annual Reports for the years ending 30 September 2006-2008 inclusive; individually downloadable from
www.hmcourts-service.gov.uk/infoabout/tcc/annual_reports.htm (accessed 10 December 2009).

The year runs from 1 October to 30 September, but the 2008 Annual Report n 63 notes that monthly fluctuations
in the numbers of new claims may cause this twelve month period to suggest a trend which is unreal. The
monthly figures from January 2006 to December 2008, included in the same report, reveal seasonal fluctuations
but do not suggest any long-term downward trend in new claims in the London TCC.

This figure includes claims issued but never served, so potentially inflates the ‘new cases’ total (by how much,
we do not know).

This figure does not include cases where a trial was started but the case settled before judgment.

TCC, Annual Report for the year ending 30 September 2006 n 63.

Philip Norman, ‘Another String to the Bow? The Court Settlement Process'(2006) 22 Const LJ 425.

Philip Norman n 68.

Philip Norman n 68.

Philip Norman n 68.

TCC, Annual Report for the year ending 30 September 2007 n 63.

TCC, 'Court Settlement Process’, downloadable from www.hmcourts-

40



Mediating Construction Disputes: Part 111

74
75
76

7

78

79

80
81
82

83

84

85
86
87

88

89
90
91
92

93

94
95
96
97
98
99
100
101
102

103

104

106
106

service.gov.uk/docs/tcc_court_settlement_process.pdf (accessed 10 December 2009).

See the CSP n 73.

TCC, Annual Report for the year ending 30 September 2008 n 63 12.

None of the respondents to Form 2 in the King's College London survey (cases which had gone onwards to
judgment) had used the CSP.

The facilities at St Dunstan’s House may not quite match those of the hotel suites often used for mediations;
and the after-hours refreshments may not be comparable either. But the price is certainly far lower. The TCC
moves to the Rolls Building, with the Commercial Court and Chancery Division, in 2011.

‘The Civil Justice Reform Act of 1990 — Final Report: Alternative Proposals for reduction of cost and delay
assessment of Principles, Guidelines and Techniques’, submitted to the Judicial Conference of the United States,
transmitted by Leonidas Ralph Mecham, Secretary (May 1997) 1.

The Rand Report for these purposes is the collection of reports compiled for the 1997 Judicial Conference to
analyse and reflect upon the empirical data analysis provided by the Rand Corporation. These include ‘The Civil
Justice Reform Act of 1990 - Final Report' n 78; and James Kakalik et al, ‘An Evaluation of Mediation and Early
Neutral Evaluation under the Civil Justice Reform Act’, The Institute for Civil Justice (1997).

Kakalik et al n 79 xxvii.

Kakalik et al n 79 xxiv

See eg Pamela Chapman Enslen, ‘Insights on Participant Satisfaction May Be Real Significance of RAND
Report’ (Summer 1997) Dispute Resolution Magazine 14; CPR Judicial Project Advisory Council of the CPR
Institute for Dispute Resolution and Other ADR Experts, Statement of Concerns Regarding the RAND ADR Study
(1997); also Craig A McEwen and Elizabeth Plapinger, ‘RAND Report Points Way to Next Generation of ADR
Research’ (Summer 1997) Dispute Resolution Magazine 10. See also Donna et al, ‘Report to the Judicial
Conference Committee on Court Administration and Case Management: A Study of Five Demonstration
Programs Established Under the Civil Justice Reform Act of 1990’, Federal Judicial Center (1997); and Elizabeth
Plapinger ‘Twilight of CURA Means Unsure Future for ADR’ (22 September 1997) National Law Journal B25.

See Statement by Center for Public Resources Issues (March 1997); and Francis O Spalding, ‘The Rand Report,
the Federal Judicial Center Study and Alternative Dispute Resolution in United States District Courts’, available
at www.fos-adr.com/ (accessed 10 December 2009).

Dr Julie Macfarlane, Court-Based Mediation for Civil Cases: An Evaluation of the Ontario Court (General Division)
ADR Centre, Toronto, Queen’s Printer for Ontario (November 1995).

Ontario Civil Justice Review, Supplemental and Final Report n 87, chapter 5.2.

Ontario Civil Justice Review, Supplemental and Final Report n 88, Executive Summary.

Ontario Civil Justice Review, First Report (1995), downloadable from
www.attorneygeneral.jus.gov.on.ca/english/about/pubs/cjr/ (accessed 10 December 2009).

Ontario Civil Justice Review, Supplemental and Final Report (1996), downloadable from
www.attorneygeneral.jus.gov.on.ca/english/about/pubs/cjr/ (accessed 10 December 2009).

Ontario Civil Justice Review, Supplemental and Final Report n 88, chapter 5.2.

Ontario Civil Justice Review, Supplemental and Final Report n 88, chapter 5.2.

Sue Prince, ‘Mandatory Mediation: the Ontario Experience’ (2007) 26 Civil Justice Quarterly 79, 83.

Robert G Hann and Carl Baar, with Lee Axon, Susan Binnie and Fred Zemans, Evaluation of the Ontario
Mandatory Mediation Program (Rule 24.1): Final Report —The First 23 Months, Toronto, Ontario (2001),
downloadable from www.attorneygeneral.jus.gov.on.ca/english/courts/manmed/eval_man_med_final.pdf
(accessed 10 December 2009).

A set of cases — a mix of case-managed cases that did not undergo any mediation — had been established as the
control group for comparison with cases governed by Rule 24.1.

Hann et al n 92 chapter 3.3.

Hann et al n 92 chapter 3.4.

Hann et al n 92 chapter 4.2.

Hann et al n 92 chapter 4.3.

Besides, two out of ten mandatory mediation cases achieved partial settlement: see Hann et al n 92 chapter 5.2.
Hann et al n 92 chapter 6.2.

Hann et al n 92 chapter 5.2.

Hann et al n 92 chapter 5.2.

See The Honourable Warren K Winkler, ‘Civil Justice reform —the Toronto Experience’ (The Warren Winkler
Lectures), University of Ottawa (Faculty of Law), 12 September 2007, downloadable from
www.ontariocourts.on.ca/coa/en/ps/speeches/civiljusticereform.htm (accessed 8 January 2010).

Practice Direction — Backlog Reduction/Best Practices Initiative, Ontario Courts, November 2004.

In simplified procedure cases and in wrongful dismissal cases, mediation is to occur within 150 days after the
close of the pleadings.

Sue Prince n 91 94.

See also Evaluation of Civil Case Management in the Toronto Region: A Report on the Implementation of the
Toronto Practice Direction and Rule 78 (February 2008), downloadable from
www.ontariocourts.on.ca/coa/en/ps/reports/rule78.pdf (accessed 8 January 2010).

41



Part IV: RESEARCH REPORT

16  Background to the survey

As earlier sections of this report demonstrate, there is already some useful data in respect of the
use and effectiveness of mediation in the construction industry, and of court-annexed mediation
services. However, the evidence about the use, effectiveness and cost savings associated with
mediations that take place in relation to construction litigation is mostly anecdotal. "To address
this, an evidence-based survey was developed between King’s College L.ondon and the T'CC.!

Parties to litigation in the 'T'CC form a group with closely similar issues and interests. 'T'hey have
all commenced formal proceedings in the High Court in relation to construction and technology
matters, these proceedings progressing towards a trial. Almost all will be represented by lawyers,
so incurring their own legal fees —and the risks of paying the opposing side’s costs. The obvious

questions are:

1 To what extent do they use mediation in order to settle their dispute
before the trial?

2 If they settle - via mediation or otherwise - at what stage do they do so?

3 Do they make any cost savings by using mediation, rather than

conventional negotiation?

T'his group in fact falls into two sub-groups: first, those who settle their dispute after the
commencement of court proceedings, but before judgment; and second, the (inevitably) smaller
group whose cases progress all the way to trial, but may nonetheless have been involved in a
mediation which did not resolve all — or perhaps any — parts of their dispute.

"T'he research therefore focused on issues specific to those two sub-groups, with two main overall

aims:
1 To reveal in what circumstances mediation is an efficacious alternative
to litigation; and
2 "To assist the court to determine whether, and at what stage, it should

encourage mediation in future cases.

It had originally been hoped to identify which mediation techniques are particularly successful,
but in the end this could not form part of the project.

T'he objective was to collect meaningful data that could not only inform parties, practitioners
and mediators about the use of mediation (in commercial disputes, as well as construction
disputes), but could also give the court objective data to assist it in its role of managing cases

efficiently

17 Methodology

The courts and parties involved

Three TCC courts participated in the survey: the London,> Birmingham?® and Bristol* courts.
Between 1 June 2006 and 31 May 2008, the courts issued questionnaires to respondents who had
been involved in T'CC litigation. Each received a questionnaire because they were the point
of contact for a party to the litigation — either the party itself or a representative. A large



proportion of the respondents were therefore solicitors, many of whom familiar with TCC
litigation. The completed questionnaires were then returned to the Centre of Construction
Law & Dispute Resolution at King’s College lLondon for collation and analysis.

1he rwo sub-groups

Different questionnaires were designed for each sub-group: Form 1 where a case had settled®
and Form 2 where judgment had been given.® Each form reflected the particular characteristics
of TCC litigation processes; but there was a degree of commonality between them, to aid
analysis and comparison. So each asked about the nature of the issues in dispute, whether
mediation had been used, the form that the mediation took and also the stage in the litigation
process at which the mediation occurred. However, other questions reflected the differences
between the two sub-groups; it was specially important, for example, that the second sub-group

should be able to comment upon any attempts to settle that had not been successful.

For those that settled during the course of litigation, it was of course highly unlikely that they
would have already been involved in a mediation during the Pre-Action Protocol process. They
would not have commenced litigation (and therefore have been on the record at the T'CC) if this
had been the case, unless they had already held a mediation which did not result in the case
settling. However, those that progressed to a judgment could well have attempted a mediation

before the commencement of litigation.

Putting the responses in context

It would have been ideal to know the total number of cases started in the three courts during
precisely the same period as the survey — to give a base figure against which to map the survey
data. However, the statistics in the T'CC’s Annual Reports cover 12 month periods to 30
September of each year, so the best that could be done was to use the TCC’s own figures and
from them to construct an estimate covering the survey period. This gave a raw figure of
approximately 1,136 cases started.’

The number of cases concluded during the survey period would not be precisely the same as
cases started in the same period, although there would also be substantial overlap. Further, not
all of the TCC cases actually started in the survey period necessarily reached a reportable
conclusion for the purposes of the survey. For example, a claim form might be issued, but not
pursued; there might be judgment in default of acknowledgment of service; or the parties might
simply have resolved their dispute without taking any further action. In this last example, there

must of course have been some level of negotiation.

Timing has a further impact on the distinction between the figures in the TCC’s Annual Reports
and the number of cases to which the survey relates. The TCC figures count cases commenced
in the court; but the survey focuses on cases that have settled. The time period between
commencement and judgment is quite short in the TCC, compared to other courts: typically
now only 12 months; and the court can deal with an application to enforce an adjudicator’s
decision extremely quickly. However, some cases will take longer, simply because all those
involved in the case require it. So not all the cases commenced in a 12-month period will be
neatly resolved within the same period; and a survey period covering cases that had settled or
received judgment therefore includes some where the original action in the TCC had been
started many years before the survey period began.

Adjusting the TCC-derived figure of cases started (1,136) for these factors led the team to
calculate that approximately 800 cases were concluded in the L.ondon, Birmingham and Bristol
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T'CCs during the 24-month survey period. As each case had at least two parties, the projected
population of respondents was at least 1,600 (claimants, defendants and third parties).

Actual responses

The number of responses received was 261: 221 to Form 1 and 40 to Form 2. As more than 90%
of TCC cases settle before trial, there were far more potential respondents to Form 1 than those
for Form 2. Thus the total of each category of response is in proportion to the size of each sub-
group. In respect of the Form 1 responses, 25 were discounted as spoiled or incorrectly
completed,® which resulted in an apparent response rate of more than 15% of the projected
population. (The real rate must have been slightly lower, because some matters would have had
more than two parties.)

18  Survey results I: TGC claims that settled (Form 1)

T'he topics of the questions on Form 1 were as follows:

Q1 The nature of the case

Q2 The stage at which the action was resolved

Q3/4 How settlement was reached

Q5 Why mediation was undertaken

Q6/7/8 The mediator’s profession, identity and nominating body (if applicable)
Q9 Approximate cost of the mediation

Q10 What would have happened without any mediation

Q11 Level of cost saved by mediation

The responses to these questions are analysed below. The responses to Q4, 7, 8 and 9 were

not as useful as the responses received to the other questions.

Q1 — The nature of the case

Q1 asked each respondent to identify (by reference to 13 categories) what the subject-matter
of their case was. Respondents could select more than one category, where applicable, and
there was a safety-net option of ‘other’, together with a request that they specify what ‘other’
constituted.

What was the nature of the case?
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Fioure 3b: What was the nature of the case?

Payment issues 13% Defects 18%

Site conditions 1%

Delay 7%

Design issues 12%
Scope of work 5%

0,
Other 9% Adjudication 7%

Arbitration 1%

Property damage 13% Professional negligence 13%

The responses to Q1 can be grouped into five categories, reflecting the types of case which
occurred most frequently. Group 1 represents the most common type of dispute, Group 5 the

least common:

Tahle 5: Frequency of different categories of case

Group 1 Group 2 Group 3 Group 4 Group b
Defects Payment issues Change to scope Differing site Personal injury
of work conditions
Design issues
Delay Arbitration
Professional
negligence Adjudication IT
Property
damage

The proportion of disputes relating to payment issues (13%) is lower than might perhaps be
expected, given the frequency within which these are encountered within the industry. This
may demonstrate the impact of adjudication in reducing the number of payment disputes that
reach the TCC. The highest proportion (18%) is for defects claims, by their nature often
complex and involving the use of expert evidence.

Fioure 4: How many separate matters were involved in the case?
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T'he majority of responses reported only one issue in the dispute. However, a significant

proportion involved cases with two issues.

Q2 — The stage at which the action was resolved

Q2 sought to ascertain the stage at which the litigation settled or was discontinued, by reference

to 13 categories, of which 12 referred to specific stages of the

litigation and one was an ‘other’

category. Respondents were asked to specify what ‘other’ consisted of, where it applied.

Fioure ba: At what stage was most of the litigation settled or discontinued?
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Figure bh: At what stage was most of the litigation settled or discontinued?

/

During PAP correspondence 2% At or fol

Other 22%

During trial 1%

Shortly before
trial 17%
Judgment on preliminary issue 2%

Other 22% Part 36 or other offer

to settle 14%

lowing PAP meeting 2%

Between PAP and service of

claim form 2%
Exchange of
pleadings 23%

At or following
disclosure 11%

Exchanging witness
statements 2%

From these figures, it is clear that there were four main stages at which litigation settled or was

discontinued:

1 During exchange of pleadings;

2 During or as a result of disclosure;
3 As a result of a Part 36 or other offer to settle; and
4 Shortly before trial.
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An analysis of the ‘other’ category identified a further three key stages at which settlement
occurred:

5 After pleadings or at/around the time of the first CMC;

6 During the drafting of, or as a result of exchanging, expert reports;
7 After disclosure; and

8 Shortly before trial.

Figure 6 shows all the stages at which the litigation was most likely to settle or discontinue. It
appears from this that the drafting and/or exchanging of expert reports seem to be more
significant events than the exchange of witness statements in encouraging mediation in
construction disputes. This may well reflect the significance of the technical issues involved
in the types of construction dispute covered by the survey.

The ‘other’ responses ahout the stage at which the litigation was settled or discontinued
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Questions 3/4 — How settlement was reached
Q3 asked respondents to identify whether the case was concluded as a result of mediation,
negotiation or some other method of dispute resolution. Respondents who selected ‘other’

were asked in Q4 what they meant by this (on which, see below).

Figures 7a and 7b opposite summarise the responses to these questions on Form 1.
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Figure 7a: How was settlement reached or the matter discontinued?
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Figure 7h: How was settlement reached or the matter discontinued?

Other form of dispute resolution 5%

Mediation 35%

Conventional
negotiation 60%

T'he data shows that the most popular method of bringing a settlement about was through
conventional negotiation (60% of all responses). This was followed by mediation (35%, or 68
responses). These responses were then broken down further based on the information coming
from answers to the remaining Form 1 questions.

O4: If some other procedure, please briefly describe

The responses were as follows:

o “The claim related to liability only. The claimant accepted liability
Sfollowing disclosure. Now parties negotiating quantum of dispute.’

o Mediation which led to a conventionally negotiated settlement.
o Adjudication

o Without prejudice meeting/PAP meeting before applying to add
additional defendants

° Related to Part 8 claim on interim and final accounts

o One part related to enforcement of adjudication and other to a Part 8
claim on interim and final accounts
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° Defendant made offer to settle by way of Part 36 offer by serving Form
N242A
° Party to party contact, not involving solicitors.

Some of these responses should arguably have been included in the negotiation category (for
example, the party to party contact and the reference to a Part 36 offer).

05 — Why was mediation undertaken?

Figure 8a: Why was mediation undertaken?

60
50
40
30

20

Number of responses

10

: Bl aam

Parties’ own Indication by Court order Not answered
initiative court

Figure 8h: Why was mediation undertaken?

Court order 10% Not answered 2%

Indication by
court 12%

Parties’ own
initiative 76%
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06/7/8 — About the mediator

Fioure 9a: What was the profession of the mediator?
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Figure 9h: What was the profession of the mediator?

Other 2%

TCC judge (CSP) 7%

Construction professional 16%

. Barrister 34%
Solicitor 41%

The vast majority of mediations reported in the survey used members of the legal profession as
mediators; perhaps this is unsurprising, since judges may be asked only when the parties have
persistently refused mediation or where the case has special features.
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Question 10 - If the mediation had not taken place, what would have happened?

Fioure 10a: What would have happened, had the mediation not taken place?
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Figure 10h: What would have happened, had the mediation not taken place?

Would have been fully contested
to judgment 19%

Not answered 3%

Would have

settled anyway, at

about same
time 6%

Would have
settled at later
stage 72%

These two figures together demonstrate that a majority of respondents (72%) believed that the
litigation would have settled, but at a later stage. However, 19% of the respondents believed

that their cases would have been fully contested to judgment.
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O11 - If you have ticked the second or third box for question 10 [the action would
have settled later or gone on to judgment], whar costs do you consider were
saved by the mediation?

"This question asked respondents to estimate the difference between the costs which were
actually incurred on the mediation and the notional future costs of the litigation which were

saved by all parties.
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Figure 11h: What cost was saved by the mediation?

Not answered
9% £0-£25,000

15%

> £300,000
9%

£25,001-£50,000

10%

£200,001-£300,000
12%

£50,001-£75,000
16%

£150,001-£200,000
15%
£75,001-£100,000

£100,001-£150,000 7%
%

As can be seen, the perceived cost savings were substantial, with more than 9% of respondents
estimating they had saved over £300,000 as a result of mediation.

Use of ADR at each stage

By combining the responses to Q2 and Q3, it is possible to identify the method of ADR
(negotiation, mediation or other) that the respondents used at different stages in the
litigation process.
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Type of ADR used at various stages of litigation
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It is perhaps no surprise that negotiation, the most frequently used technique, was used
throughout the litigation process. However, mediation was the most frequently used dispute
b
resolution process that led to a settlement in the phase during, or just after, disclosure.
Interestingly, mediation was more widely used in the early stages of the litigation process than
later on, its use then reducing until shortly before trial, when mediation became almost as
9 b
popular as negotiation.
Stage in the litigation process that mediation was undertaken
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Action would have
settled anyway

Action would have
settled at later stage W

Action would have
been fully contested
to judgment

It is perhaps no surprise that negotiation, the most frequently used technique, was used
throughout the litigation process. However, mediation was the most frequently used dispute
resolution process that led to a settlement in the phase during or just after disclosure.
Interestingly, mediation was more widely used in the early stages of the litigation process than
later on, its use then reducing until shortly before trial, when mediation became almost as
popular as negotiation.

Stage in the litigation process that mediation was undertaken

Figure 13 below combines the answers to Q2 and Q10, in order to ascertain whether there is any
link between the stage at which settlement was reached as a result of mediation and the
respondents’ perceptions of what would have happened, had the mediation not been successful.

The stage at which settlement was reached as a result of mediation and respondents’ perceptions of what
would have happened, had mediation not been successful
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"T'his shows that 72% of the respondents to Q10 believed that the action would have settled at
a later stage. This perception was most likely to occur during an exchange of pleadings or as a
result of disclosure. In contrast, the perception that the action would have been fully contested
until judgment, if mediation was not successful, was much stronger during the exchange of
pleadings and shortly before trial.

19  Survey results II: TCC claims that went to trial (Form 2)

A significantly lower number of responses was received to Form 2 than to Form 1. This is not
surprising, given the small percentage of cases which go to trial in the T'CC; but as a result the

conclusions that can be drawn are less robust than those from the responses to Form 1.
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Question 1: Whar was the nature of the case?

Figure 15a: What was the nature of the case?
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Figure 15h: What was the nature of the case?
0,
IT 1% Other 8% Scope of work 9%
Property damage 5%
Professional negligence 3%
Delay 13%

Arbitration 2%

Adjudication 8%

Lo o
Design issues 12% Payment issues 21%

Defects 18%

As for Form 1, no responses identified ‘personal injury’ as a category; once again, payment issues
and defects formed the largest categories. There is a lower occurrence of professional negligence
cases in this group than in the Form 1 group (cases which settled prior to judgment): 3%,
compared to 13%. 'This may mean that professional negligence cases are more likely to settle,
so less likely to go to trial, than other types of T'CC case. This is perhaps due to the damage to
a reputation that can result if a professional is found to be negligent: the risk is too high to take.
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Interestingly, the percentage of payment issues in this group of cases is higher than in the Form
1 results (21% compared to 13%). This may indicate that where a payment issue has not been
resolved by adjudication it is more likely that the claim will progress to judgment. In contrast,
the percentage of defects claims remains the same in both groups of case. T'his may add support
to the argument already mentioned that relatively few defects claims are dealt with effectively
by adjudication.

Question 2: What attempts were made to resolve the litigation?

Figure 16a: What attempts were made to resolve the litigation?™
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Figure 16h: What attempts were made to resolve the litigation?

Not answered 2%

Other form of dispute resolution 6%
Mediation 26% ‘

Conventional
negotiation 66%

Figures 16a and b above show results similar to those for Form 1. Conventional negotiation
was the most popular dispute resolution technique. Mediation was attempted in 26% of cases
(25% of Form 1 cases).

b7



Mediating Construction Disputes: Part IV

Question 4: Why was mediation undertaken?

Fioure 17a: Why was mediation undertaken?
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Figure 17h: Why was mediation undertaken?

Indication by court 9%

Parties’ own
initiative 91%

As with the Form 1 cases, mediation was generally attempted without the need for the court to
suggest or order it.

Question 5: The mediator

Fioure 18a: What was the profession of the mediator?
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Figure 18h: What was the profession of the mediator?

Construction professional 9%

Other 18%

Barrister 37%

Solicitor 36%

Once again, the most popular mediators are legally qualified, with only a small percentage of
construction professionals appointed as mediators. There is also a complete absence of TCC
judges in the responses to Form 2, suggesting that in the few cases where T'CC judges were
appointed as mediators the mediations were successful.

Question 10: Whar was the outcome of the mediation?

Fioure 19a: What was the outcome of the mediation?
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Figure 19h: What was the outcome of the mediation?

Action settled in part 9%

Action not
settled 91%
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One mediation resulted in a partial settlement. Unsurprisingly, the rest did not settle.
The one that resulted in a partial settlement went on to judgment, as of course did the rest.

Question 11- 1he impact of the mediation

Figure 20: What was the impact of the failed mediation?

Beneficial - narrowed down
Delayed litigation timetable 10% issues in dispute 10%

Beneficial - part settlement
achieved 5%

Waste of money 25%

Beneficial - parties
gained greater
understanding of
issues 25%

Waste of time 25%

It might be thought that, where the parties do not settle in a mediation and go on to a trial, the
mediation must in hindsight have been a waste of time and money. However, according to the
respondents to Form 2, this is not always the case. Only 25% of respondents considered the
mediation to have been a waste of time and only 25% thought it a waste of money; and only 10%
considered that it delayed the litigation timetable (this could perhaps be because judges allow
for mediation in the timetable leading up to trial). More positively, 25% considered that the
mediation was beneficial for the parties in gaining a better understanding of the issues in dispute
before continuing to trial. Further, 10% actually considered that the mediation narrowed the
issues in dispute, so making the litigation more efficient as the parties headed towards the

hearing.
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20 Survey results I11: data from hoth sub-groups

Mediators
T'he names of the mediators used cannot be disclosed, for reasons of confidentiality. However,
the frequency with which the same names were reported (across both sub-groups) is worth

reporting.

What was the outcome of the mediation?

Number of responses
e [=2] (o]

N

0 [ - -
1 2 3 4 5 6+
Number of mediations

Whilst most mediators took on just one case, a large number of mediators were repeatedly used.
One mediator was assigned 14 cases! This suggests a relatively mature market in which the

participants are aware of who is perceived as being effective.

Appointing bodies

In most cases, no appointing body was used to choose the mediator; only 20% of respondents
who had used mediation had done so. Where appointing bodies were used, CEDR and In
Place of Strife accounted for five mediations each, ADRg for three and Consensus, Independent
Mediators LLtd and the Association of Midlands Mediators for one each. In three mediations,

the appointing body was named as a set of chambers.

21 Analysis

Issues in dispure

The categories of issues reported in Forms 1 and 2 were almost identical to those of the 1997
survey, reported in 1999. That survey sought to gather data about the types of dispute
resolution technique being used by the construction industry, in particular ADR, before the
introduction of adjudication. Some adjustments are needed in order to permit a meaningful
comparison. The original survey gathered information about negative and positive experiences
with dispute resolution, and so the aggregate of those figures had to be taken in order to compare
them with the King’s College L.ondon survey. There was of course a different total number of
respondents, and those responding to the earlier survey were from a broader background.
Nonetheless, a comparison of the following six key issues in dispute can be made, matching an
average of 100 responses in 1997 against an average of 100 responses from the more recent

survey:
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Changes in the scope of works;
Project delays;

Differing site conditions;
Payment issues;

Defective work or products; and

[ R S

Design issues.

Fioure 22: Changes in the TGC workload
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Clearly, the number of disputes in respect of payment has remained at a similar level, whilst
those about defective work have increased, as have those relating to design. However, disputes
about changes in the scope of works appear to have halved, as have those dealing with delays;
disputes relating to differing site conditions have substantially reduced. Leaving aside the
possible unreliability of the figures, the T'CC appears to be dealing with fewer disputes in these
three categories than ten years ago.

One obvious expanation is that adjudication, introduced shortly after the conclusion of the older
survey, i1s now dealing with delays, variations and site condition issues, while defects and design

issues are inherently more likely to find their way to the court.

As Figures 3a and b above also show, defects (18%) has become the most common category of
issue before the TCC, suggesting that the courts are better placed to deal with such claims
(which often require extensive expert evidence) than adjudication. This category is closely
followed by a second group comprising payment issues (13%), design issues (12%), professional
negligence (13%) and property damage (13%). Disputes involving change to the scope of works,
delays and differing site conditions appear less likely now to come before the TCC. So a
surprisingly low number of typical mainstream construction disputes (variations, delays and site
conditions) reach the court, again suggesting that adjudication may successfully settle such
disputes promptly. However, the percentage of payment disputes increases from 18% of claims
for which settlement was reached prior to judgment to 21% where no settlement was reached
prior to judgment. Arguably, therefore, payment claims which do not get resolved by
adjudication are equally unlikely to settle by negotiation or mediation.
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Methods of settlement

Where a settlement was reached prior to judgment, the most successful method used was
conventional negotiation, not mediation. That said, the majority of respondents who had used
mediation said it resulted in a settlement. Even where the mediation did not result in a

settlement, it was not always viewed negatively.

Mediation was undertaken on the parties’ own initiative in the vast majority of cases. Of
successful mediations, only 22% were undertaken as a result of the court suggesting it or due
to an order of the court. Even where mediation turned out not to be successful, 91% of these
occurred as a result of the parties own initiative. This suggests that the incentives to consider
mediation coming from the CPR (costs sanctions) are effective and that those advising the
parties to construction disputes now routinely consider mediation to try and bring about a
resolution of the dispute.

Timing of mediation

T'he parties themselves generally decided to mediate their disputes at three key stages: as a
result of exchanging pleadings, during or as a result of disclosure and shortly before trial. The
pattern is similar for mediations undertaken as a result of the indication from the court and/or
an order: these too tended to occur during exchange of pleadings. Of successful mediations, a
higher percentage of respondents whose mediations had taken place during exchange of
pleadings and shortly before trial believed that the dispute would have gone progressed to
judgment if mediation had not taken place. This potentially suggests that mediation was

comparatively more successful at these stages.

Medrators

"The vast majority of mediators were legally qualified; only 16% were construction professionals.
As for using judges as mediators, uptake for the TCC Court Settlement Process appears very
limited from the survey, though its success rate was exceptional. Parties’ lack of enthusiasm (if
that is what it is) suggests that the TCC may not encourage much additional business for the
court in the long term by offering the CSP. The sophistication of those in the TCC ‘market’ is
perhaps demonstrated by the limited use of appointing bodies. The repeated use of specific
mediators, the appointment of mediators via agreement and the use of legally qualified
mediators in the vast majority of cases does not support arguments for greater regulation of
mediators and supports the ‘light touch’ approach continued by the 2008 EC Mediation

Directive (see section 7 above).

Unsuccessful mediations used a similar range of mediators to successful mediations, meaning
that conclusions as to the type of mediator likely to encourage a successful outcome are hard to
identify.

Cost savings

The cost savings attributed to successful mediations were significant, providing a real incentive
for parties. Only 15% of responses reported savings of less than £25,000; 76% saved more than
£25,000; and the top 9% of cases saved over £300,000. The cost savings were generally
proportional to the cost of the mediation itself. "T'his may be an indication that high value claims
spend more money on the mediation itself, presumably because they realise that the potential
savings resulting from the mediation will be higher. This survey therefore supports and adds

to the evidence already gathered that mediation can make a significant impact.
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T'he savings attributed to successful mediation in the TCC are higher than those identified by
the VOL scheme, which no doubt reflects the higher value and complexity of TCC disputes,
compared with those in the Central London County Court. These potential cost savings may
explain the dramatic turnaround from the positive but uninformed attitude shown to mediation
in the Fenn & Gould 1994 survey, to the 85% satisfaction rate found in Brooker & Lavers’
survey in 2001. However, the King’s College London survey indicates that even a failed
mediation was not always regarded as negative. It was often still viewed as beneficial — allowing
an element of a dispute to be settled, narrowing the disputes or contributing to a greater
understanding of the other side’s case generally.

1 The concept was developed jointly by Nicholas Gould and Rupert Jackson J (as he was then) in 2005.
In London, the TCC at St. Dunstan's House issued the forms. This court deals with a higher volume of High
Court TCC cases than any other TCC. The Central London Civil Justice Centre did not participate in the survey,
but deals only with only approximately 76 County Court TCC cases each year.

3 The Birmingham TCC deals with both High Court and County Court TCC cases.

4 The Bristol TCC deals with both High Court and County Court TCC cases.

5 Form 1 is attached as Appendix 1.

6 Form 2 is attached as Appendix 2.

7 For TCC statistics, see Table 4 in Part lll above, also the Annual Reports for the years ending 30 September 2006-
2008 inclusive; individually downloadable from www.hmcourts-service.gov.uk/infoabout/tcc/annual_reports.htm
(accessed 10 December 2009). The TCC's 2006 Annual Report states that 108 new cases were started in the
Birmingham TCC in that review period; from its 2007 Annual Report 213 were started in Birmingham during the
next twelve months. No separate figures were available for the Bristol TCC for the year ending 30 September
2006; the analysis therefore assumed the same number of cases started in Bristol in that period as in the twelve
months following (ie 18).

8 A spoiled response occurred where the answers to Q1, 2 and 3 were either left blank; or where one box only
should have been ticked, but two or more had been ticked.

9 The number against each type of case does not reflect the total number of surveys issued or returned, as some

respondents used the 'tick all that apply’ option.

10 Each number does not reflect the number of surveys issued or returned, as respondents could tick all the
categories that applied. Asin Form 1, there were 13 possible categories (including ‘other").

1 The combined total is higher than the number of surveys issued or returned, as respondents could tick more
than one category.

12 This includes all mediations — both successful and unsuccessful.

13 For the detailed report, see Nicholas Gould, Phillip Capper, Giles Dixon & Michael Cohen, Dispute Resolution in
the Construction Industry, London, Thomas Telford (1999); also Nicholas Gould and Michael Cohen, ‘ADR:
Appropriate Dispute Resolution in the UK Construction Industry’ (1998) 17 Civil Justice Quarterly ///.

14 This includes 9% of respondents who did not answer this question.

15 Anthony Lavers and Penny Brooker, ‘Commercial lawyers' attitudes and experience with mediation” Web Journal
of Current Legal Issues (27 September 2002); ‘Construction lawyers' experience with mediation post-CPR’ (2005)
21 Construction Law Journal 19; and ‘Mediation outcomes: lawyers' experience with commercial and
construction mediation in the UK" (2005) 5 Pepperdine Dispute Resolution Law Journal 161.
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Part V: CONCLUSIONS

"T'his final Part of the report draws together themes from earlier sections, suggests conclusions
which can be drawn from the King’s College L.ondon survey of T'CC litigation and identifies
some issues still unresolved.

22 Before the King’s College London survey

T'he body of published evidence suggests a significant, and growing role, for ADR — in all its
forms — in the resolution of construction disputes. Several separate factors have interacted to
bring this about:

1 Many of the standard forms (particularly those used internationally)
have integrated ADR and multi-tier processes into their formal
arrangements, some designed to avoid disputes as much as to resolve

them, once they crystallise.

2 Many arbitrators and other professionals have added mediation to their
portfolio of skills; and reputable organisations offering training and

accreditation, as well as appointing mediators, have proliferated.

3 In parallel, governments have legislated to introduce — in some cases
require — quick and less formal adjudication procedures in construction,

as an alternative (or at least precursor) to formal litigation or arbitration.!

4 In the late 1990s, a new vision of civil procedure took hold in much of
the common law world: not just judicial resources, but the parties’ own
resources too, should be better matched to the particular characteristics
of each dispute (‘proportionality’). This led to ‘active case
management’ as a new buzzword, entirely replacing the old idea that
the parties ‘ran’ civil litigation, as slowly or as extravagantly as they
chose, the court acting only as a neutral servant and umpire. Now we
have intervention by the court to move the case forward in the right
direction, at the right speed and with appropriate use of resources on all
sides, with vigorous use of orders for costs as a major driver for
compliance. In the English CPR, decisions on recoverable costs
provide the ‘teeth’ for the courts” demanding expectations on the
parties, including that they should consider ADR, even before a claim
has been issued. Once litigation is formally under way, systematic and
energetic judicial encouragement for ADR continues, in some
jurisdictions actually required by law and/or offered by the court itself.
Thus the twin ideas of ‘the multi-door courthouse’ and of ‘court-
annexed mediation’ have become a reality — and not just in construction
litigation.

5 In England & Wales, the acceptable methods by which lawyers’ (and
experts’) services in civil litigation could be funded were augmented by
the arrival of Conditional Fee Agreements, After-The-Event insurance
against possible liability for the other party’s legal costs and other linked
devices. Adopted when the scope of civil legal aid became narrowed,
these have had a significant impact in potentially reducing the litigation

risk to a would-be claimant, at the same time incentivising that



claimant’s lawyers and experts to be more enterprising and less
conservative in their conduct of litigation. However, a side-effect has
been to drive up costs and expose an unsuccessful defendant to a much
increased costs risk.?

All of these innovations were in their different ways intended to change the behaviour of parties
to construction disputes and their advisers, by a mixture of stick, carrot and ‘best practice’
example. In England & Wales, to judge from the drop in the traditional workload of the TCC
(offset by a flood of applications to enforce adjudicators’ decisions), adjudication in the UK
certainly appears to have been successful in diverting some categories of cases away from the

court.

But official statistics in England & Wales do not reveal much of the underwater detail below the
visible structure of that most modern and cost-conscious liner, the 8§ Woo/f. 'The King’s College
London survey therefore aimed, by donning the methodological equivalent of a wetsuit, to
discover what was now happening in construction litigation below the great ship’s waterline.
Specifically, under the post-Woolf and post-adjudication procedural regimes, what categories
of construction cases were now coming before the TCC? What part did mediation play in these
— how, at what point and with what impact on the parties, their advisers and the court?

23 From the survey results

As Part IV above shows, summarising the survey results, the profile of the most frequent
categories of case before the T'CC is not what might be expected (in all likelihood reflecting the
impact of adjudication). Mediation now plays an important role in many of the T'CC cases
which settle before going to trial; and its apparently positive impact on the eventual cost of
resolving the dispute means that no construction litigator can any longer write this version of
ADR off as irrelevant or ineffective. Judges too may feel better informed if they are aware of
the survey data. For which categories of TCC case do the chances of a settlement before trial
seem highest? And at what point(s) along the road towards a trial? How best, in procedural
decision-making at a CMC, to facilitate this possibility?

As the survey shows, parties do not wait until a hearing is imminent before trying to settle their
dispute. Successful mediations were mainly carried out during exchange of pleadings or as a
result of disclosure. However, there were still a substantial number of respondents who
mediated shortly before trial. A timetable leading to a hearing should therefore allow sufficient
flexibility for a mediation along the way; and the parties are often in a better position than the
court to know when the right time is, especially when they have sophisticated and commercially

astute advisers, as usually in the T'CC.

24  Beyond the survey

‘Front-loading’ and ADR

As Lord Justice Jackson’s Final Report shows, there are strong differences of view between the
TCC judges and different groups of court users about the impact (positive or negative) of the
present Pre-Action Protocol> 'The PAP expects the parties to incur significant cost (and costs),
as well as to consider ADR (usually meaning mediation), even before a claim is formally issued.
On the one hand, to attempt to resolve the dispute before it gets into the court process must be



sensible in many cases; on the other, despite the paperwork already generated, the parties may
still not know enough at that early stage to be in a position to identify the best agreed outcome
of their dispute, set against the possibility of a win in court as a distant but uncertain goal. If
the case does settle at an early stage, much of that preparatory effort and cost will have been
unnecessary; but if the case does become a claim in court, some at least of the PAP compliance
work will have to be redone in the form necessary for litigation.

The TCC’s wish to manage litigation efficiently, for the parties’ benefit as well as the court’s,
rightly gives it the power — once a case gets before it — to give its own views, if necessary
forcefully expressed, about the value of attempting mediation. This will always take place in
parallel with the progress of the case towards an eventual — but in most cases unlikely ever to
happen — trial. In the present ‘front-loaded’ universe, it is therefore unsurprising that the TCC
judges would also like a role in the PAP phase, if only to protect a party against doing or spending
too much (or ultimately incurring a liability for the other side having spent too much).

Mandatory mediation?

Following Halsey v Milton Keynes General NHS Trust* it is clear that, under English law, mediation
must always be voluntary: for a court or judge to order mediation would be a potential breach
of article 6(1) of the European Convention. However, judicial practice could easily blur the
theoretical distinction between being (a) forced by a judge into ADR; and (b) strongly
encouraged towards ADR (with a beefy costs fist inside the velvet judicial glove). Approach (a)
is very likely to violate article 6(1), as Ha/lsey confirms, but it is not clear that (b) is immune from
challenge under the Convention: as Jack J said, summarising Ha/sey, ‘the fear of costs sanctions
may be used to extract unmerited settlements’.>  So the dividing line between voluntary and
coerced ADR in this context is hard to draw with certainty. A litigant who is landed with an
unfavourable costs order for failing to agree to ADR - or, even worse, goes to mediation at the
court’s suggestion but is afterwards stigmatised as failing to participate in good faith® — could
plausibly claim that this outcome operates as a clog or fetter on the right of access to the court,
contrary to article 6(1); and that their apparent consent to ADR was no waiver of their
fundamental rights, now directly enforceable in English law under the Human Rights Act 19987

In any event, the evidence supporting the use of mandatory mediation is mixed. The Ontario
scheme showed great success, with four out of ten cases subject to mandatory mediation
settling.®  However, the comparison group was with those undergoing no mediation, not
mediation on a voluntary basis. One study in Boston (USA) in four district courts sought to
examine the difference between voluntary mediation and mandatory mediation. A total of 171
parties were surveyed, almost evenly divided between claimants and defendants. 30% of those
parties were required to mediate and 70% chose to mediate. Mandatory mediations were less
likely to settle, with a 46% success rate, compared to a 62% success rate for voluntary mediation?
As outlined in section 12 above, the VOL scheme in the Central LLondon County Court saw a
huge increase in mediations following Dunnett v Railtrack,'’ but the settlement rate also
consistently declined during that period.!

So if the judges apply too much pressure, the overriding objectives of the CPR (including
dealing with cases expeditiously and fairly and saving expense) may not be furthered; instead
there will be lower settlement rates, with wasted cost and time. Nonetheless, some pressure is
needed to ensure that parties are forced to consider mediation as an option. It could be argued
that, at least in the 'T'CC,; this pressure is less needed than it once was. In other words, the legal

profession involved in construction litigation now knows the benefits of mediation.



Regulation of mediation?

As the King’s College London survey shows, most mediations within "TCC litigation take place
by the parties’ agreeing on a mediator between themselves, without using an appointing body
or the Court Settlement Process. "This pattern of behaviour, suggesting a well-informed choice
by the parties and/or their advisers, lends no force to the arguments for external State regulation
of mediators, nor even for the less interventionist option of external (official) validation of
institutions’ training and accreditation systems. Nor does the survey data give any support to
Professor Genn’s concerns from the Central L.ondon County Court schemes that mediators may
abuse their powers. This is possible to imagine, if one-off individual litigants (or SMEs without
legal representation) are the parties to a mediation, as could often be the case in the County
Court. However, this disparity or vulnerability is much less likely between the well represented

corporate or other entities who are the usual parties to 'T'CC litigation and their mediators.

The fact that some mediators obtain repeated appointments, as recorded in the survey,
reinforces the impression that, at least in the relatively small ‘market’ of construction disputes
in the TCC, individual mediators’ reputation for success —and the way each achieves it — must
be well known, and widely known. There must of course be ‘repeat players’ (advisers more
often than parties) to construction disputes, who after a positive mediation experience will be
inclined to want the same mediator again; the extent of this phenomenon is not known, but

they as a group hardly need protection by having the function of mediator newly regulated.

The bigger picture

Underlying every aspect of this report are two difficult broad questions of policy:

1 Is it always wise, and also fair, to divert as many disputes as possible
away from determination by judges in court, in favour of ADR (however
well regulated)?

2 If not always, then when?

The courts in England & Wales, as well as the Government ministers responsible for the civil
justice system, often speak as if ADR was in a general sense preferable to traditional litigation;
the 2008 EC Mediation Directive heads in the same direction. However, as article 6(1) of the
European Human Rights Convention proclaims, access to court for the resolution of disputes
by a publicly appointed tribunal acting according to law is a fundamental right. In her 2008
Hamlyn Lectures, Professor Genn, the doyenne of empirical research into civil justice,
challenged the way ADR was now treated as an almost universally desirable goal.'? A year
later, she repeated these points forcefully in a well publicised debate with Lord Woolf, architect
of the present CPR and former Master of the Rolls, as reported by T%e Times:

The main thrust of civil justice reform was not about more access, nor about
more justice: ‘it is simply about diversion of disputants away from the courts’.
Genn, Dean of Laws and Professor of Socio-Legal Studies at University
College London, revisited her theme at a seminar this week hosted by UCL
and had a swipe at some of the misreporting and misinterpretation of her
comments. She admitted that the content appeared to have struck ‘both
chords and nerves’. Clearly, she said, people held strong views about civil
justice policy and practice. But debate has been ‘chronically hampered by
what she called ‘a lack of solid empirical evidence’ and too much reliance on
anecdote and assumptions. So what had Genn said to cause such a stir?
Recapping, she said that ‘in England, we are witnessing the decline of civil
justice, the degradation of court facilities and the diversion of civil cases to
private dispute resolution — accompanied by an anti-court, anti-adjudication
rhetoric that interprets these developments as socially positive’.!3
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The fundamental difficulty of engaging with these issues is that when a case settles (by
mediation or otherwise), we have no means of reliably knowing how closely that outcome
matches what a court would have decided, had the case gone all the way to trial. That being
so, it is very hard to assess whether one party’s rights have been unjustly compromised in the
outcome, even where there appears to be a significant disparity in bargaining power (or
representation) between the disputants. Further, a negotiated or mediated settlement can take
a commercially motivated form beyond the narrow law-defined options open to a judge (‘I'll
abandon this claim if you offer me the next job’); and such a result might be better for the parties
than any judgment. Settlement — whatever its terms — may bring other positive side-effects: the
cashflow advantage of money now, rather than waiting for trial; an often substantial saving on
future legal and other costs; and the clients” own time no longer being committed to managing
the dispute.

As Lord Woolf would readily accept, there are dangers in favouring ADR unqualifiedly,
especially without a solid basis of reliable evidence about the consequences of so doing, for the
parties and for public policy more widely. The King’s College L.ondon survey — the heart of this
report — aimed to reduce ‘the reliance on anecdote and assumptions’ which Professor Genn
rightly criticises, though only in relation to one form of ADR in a small but specialised and
complex category of High Court civil case. In this specific context, however, the survey data
suggests that parties to litigation in the T'CC, and their advisers, are well aware of what they are
doing: they move their litigation forward in full knowledge of the tactical choices open to them
and the imperatives of the CPR, in which mediation appears to be playing an increasing and
positive role. This awareness must in fact be shared equally by the TCC judges, the other
partners in this process; but demonstrating the present judicial mindset would need a further

research project.

1 Statutory adjudication in the common law world has so far always been paired with a threshold of minimum
payment provisions, better to ensure cashflow for parties down the contractual chain; these interventions lie
outside the scope of this report.

2 So much so, that Rt Hon Lord Justice Jackson, Review of Civil Litigation Costs: Final Report (December 2009),
downloadable from www.judiciary.gov.uk/about_judiciary/cost-review/reports.htm (accessed 20 January 2010),
recommends that success fees and ATE insurance premiums should cease to be recoverable: ch 4 para 3.26.

3 Final Report n 2 ch 35 section 4. The Pre-Action Protocol for the Construction and Engineering Disputes (2nd
edition 2005, revised 2007) and Practice Direction: Technology and Construction Court Claims (supplementing
CPR Part 60) are both included within Rt Hon Lord Justice Waller (Editor-in-Chief), Civil Procedure ‘The White
Book’, London, Sweet & Maxwell (2009 edition) but are also downloadable from the MoJ website
www.justice.gov.uk/civil/procrules_fin (accessed 10 December 2009).

4 Halsey v Milton Keynes General NHS Trust [2004] EWCA Civ 576, [2004] 1 WLR 3002.

5 Hickman v Blake Lapthorn [2006] EWHC 12 (QB), [2006] 3 Costs LR 4562 [21]. Jack J says ‘cost’, but the original
Halsey text says ‘costs’.

6 As Jack J suggested in Carleton v Strutt & Parker [2008] EWHC 424 (QB) [72].

7 Philip Britton, Court Challenges to ADR in Construction: European and English Law, SCL Paper 152 (January
2009) 34.

8 Robert G Hann and Carl Baar, with Lee Axon, Susan Binnie and Fred Zemans, Evaluation of the Ontario
Mandatory Mediation Program (Rule 24.1): Final Report —The First 23 Months, Toronto, Ontario (2001),
downloadable from www.attorneygeneral.jus.gov.on.ca/english/courts/manmed/eval_man_med_final.pdf
(accessed 10 December 2009) ch 5.2.

9 See Roselle L Wissler, ‘The Effects of Mandatory Mediation: Empirical Research on the Experience of Small
Claims and Common Pleas Courts', (1997) 33 Willamette L Rev 565, 530-581.

10 Dunnett v Railtrack plc [2002] EWCA Civ 303, (Practice Note) [2002] 1 WLR 2434,

il Professor Dame Hazel Genn et al, Twisting arms: court referred and court linked mediation under judicial
pressure, Ministry of Justice Research Series 1/07 (May 2007) 21-22, downloadable from www.justice.gov.uk
(accessed 9 July 2009) 1561,

12 Professor Dame Hazel Genn, Judging Civil Justice (Hamlyn Lectures 2008), Cambridge, CUP (2009).

13 Frances Gibb, ‘Woolf v Genn: the decline of civil justice’, The Times (23 June 2009).
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Appendix 1: Edited version of Survey Form 1
[This was the form used for those cases which had settled ahead of a trial]

This survey is part of a research project by the Technology and Construction Court and the
Centre of Construction L.aw & Dispute Resolution, King’s College L.ondon. The goal of this
survey is to gather information regarding the use of mediation in 'T'CC disputes and the
effectiveness or otherwise of court instigated ADR processes, in particular mediation. The
analysis aims to:

1 Reveal in what circumstances mediation is an efficacious alternative to
litigation;
2 Assist the court to determine whether, and at what stage, it should

encourage mediation in future cases; and

3 Identify which mediation techniques are particularly successful
[not in fact pursued).

You should only disclose information that you and the parties are happy to disclose. It is fully

understood that there may be good reasons why you may be unwilling to answer some of the questions.

Your details will be treated in the strictest confidence. Publication of the results of this

questionnaire will be restricted to statistical data and analysis based upon the responses received.

Please insert Claim Number (clearly) F1

1 What was the nature of the case? Please tick all those that apply
Change to scope of work A dispute about adjudication
Delay Arbitration claim
Differing site conditions Professional negligence
Payment issues Personal injury
Defects Property damage

I'T" dispute

OO0

Design issues

NN

Other (please specify)

2 At what stage did the litigation settle or discontinue? Please tick only one

As a result of a Part 36 or other offer
to settle

During Pre-Action Protocol (PAP)
correspondence

At or as a result of PAP meeting As a result of a Payment In

As a result of a preliminary
issue(s) judgment

Between PAP and service of
claim form
During exchange of pleadings Shortly before trial

During or as a result of disclosure During trial

OO0 OO O

As a result of exchange of witness After trial but before judgment

statements

OO0 O o

Other (please specify)



3 Was the settlement reached or the matter discontinued following (please tick only one)

I:] conventional negotiation?

D mediation?

I:] some other form of dispute resolution procedure? If so, see 4 below.

4 1f some other procedure, please hriefly describe:

If the answer to question 3 was ‘mediation’, please continiue.
If not, please go to the final section (Personal Details).

5Was the mediation undertaken:
I:] on the parties’ own initiative?
D as a result of some (if so what) indication of the court?

D as a result of some (if so what) order of the court?

6 Was the mediator a:
D Construction professional? D Barrister?

D A 'TCC judge, as part of the Court Settlement Process?
I:] Other (please specify)

D Solicitor?

7 Please state the name of the mediator:

8 Please state name of Nominating Body (if applicable):

9 What were the approximate costs (in the lead up and on the day) of the mediation in respect of:

the mediator (overall costs)? £
room hire for the mediation? £
your firm’s costs? £
your client? £
any other costs, eg experts? £

10 If the mediation had not taken place, is it your opinion that (please tick only one):

I:] the action would have settled anyway and at about the same time?

D the action would have settled at a later stage?

I:] the action would have been fully contested to judgment?

11 If you have ticked the second or third hox for question 10, what costs do you consider were saved by the mediation? In other
words, what is the difference hetween the costs which were actually incurred on the mediation and the notional future costs

of the litigation which were saved hy all parties? Please tick only one.

] £0-£25,000 ] £100,001 - £150,000
] £25.001 - £50,000 (] £150,001 - £200,000
] £50,001 - £75,000 ] £200,001 - £300,000
] £75,001 - 100,000 [ ] More than £300,000



Appendix 2: Edited version of Survey Form 2
[This was the form used for those cases which had continued to triall

This survey is part of a research project by the Technology and Construction Court and the
Centre of Construction L.aw & Dispute Resolution, King’s College L.ondon. The goal of this
survey is to gather information regarding the use of mediation in 'T'CC disputes and the
effectiveness or otherwise of court instigated ADR processes, in particular mediation. The
analysis aims to:

1 Reveal in what circumstances mediation is an efficacious alternative to
litigation;
2 Assist the court to determine whether, and at what stage, it should

encourage mediation in future cases; and

3 Identify which mediation techniques are particularly successful
[not in fact pursued).

You should only disclose information that you and the parties are happy to disclose. It is fully

understood that there may be good reasons why you may be unwilling to answer some of the questions.

Your details will be treated in the strictest confidence. Publication of the results of this questionnaire

will be restricted to statistical data and analysis based upon the responses received.

Please insert Claim Number (clearly) F2

1 What was the nature of the case? Please tick all those that apply
Change to scope of work A dispute about adjudication
Delay Arbitration claim
Differing site conditions Professional negligence
Payment issues Personal injury

Defects Property damage

OO0

Design issues I'T" dispute

NN

Other (please specify)

2 Were attempts made to resolve the litigation hy (please tick all those that apply)

D conventional negotiation?
D mediation?

D some other form of dispute resolution procedure? (If so, see 3 below)

3 If some other procedure, please hriefly describe:

If the answer to question 2 was ‘mediation’, but that mediation did not result in a complete settlement, please
continue. If not, please go to Personal Details.
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4 Was the mediation undertaken:
I:] on the parties’ own initiative?
D as a result of some (if so what) indication of the court?

I:] as a result of some (if so what) order of the court?

5 Was the mediator a:
D Construction professional? D Barrister?
I:] A 'TCC judge, as part of the Court Settlement Process?
I:] Other (please specify)

D Solicitor?

6 Please state the name of the mediator:

7 Did the parties agree on the identity of the mediator?

D Yes
D No

8 Please state name of Nominating Body (if applicable):

9 What were the approximate costs (in the lead up and on the day) of the mediation in respect of:

the mediator (overall costs)? £
room hire for the mediation? £
your firm’s costs? £
your client? £
any other costs, eg experts? £

10 What was the outcome of the mediation?
D The action was settled in part

I:] The action was not settled at all

11 Was the mediation (please tick all those that apply)

D beneficial to the progress of the litigation in terms of narrowing the issues in

dispute?

in dispute?
a waste of money?

a waste of time?

L1000 O O

a cause of delay to the litigation timetable?

12.1f you ticked the last hox for question 11 then, if known, please state length of delay:

Years: Months: ______ Days:

beneficial to the progress of the litigation in that part settlement was achieved?

beneficial in that your or your client gained a greater understanding of the issues

3



Appendix 3: Key caselaw on mediation and costs

[The cases are in date order of judgment (earliest first);

those also discussed in the main body of the report are identified with #.]

CASE

TOPIC

KEY FINDINGS

Hurst v Leeming

[2001] EWHC 1051 (Ch), [2003] 1
Lloyd's Rep 379

Chancery Division

Lightman J

[This case went to the Court of
Appeal, but not on this issue]

Exception to the general
costs sanctions rule

If one party offers mediation and the other party refuses
it, the party refusing mediation has to have good and
sufficient reasons for doing so, otherwise may be
penalised in costs.

Although mediation is not necessary, dispute resolution
is at the heart of the justice system: where a party
refuses such a resolution, it is reasonably possible that
there will be adverse costs consequences.

A party can refuse mediation where, on an objective
view, it has no reasonable prospect of success. However,
refusal is a high-risk course to take; if the court finds that
there was a real prospect, the party refusing may be
severely penalised.

In this case, the defendant reasonably took the view that
by reason of the character and attitude of the claimant,
mediation had no prospect of getting anywhere.

#Dunnett v Railtrack plc
[2002] EWCA Civ 303,
(Practice Note) [2001]
1WLR 2434

Court of Appeal

Brooke, Robert Walker and
Sedley LJJ

Costs sanctions, if party
fails to accept offer to
mediate

When the court asked the defendants why they were not
willing to contemplate ADR, they said it was because
this would necessarily involve the payment of money,
which they were not willing to contemplate, over and
above what had already been offered. This was a
misunderstanding of the purpose of ADR.

Skilled mediators can achieve results satisfactory to
both parties in many cases which are quite beyond the
power of the courts to achieve.

A mediator may be able to provide solutions which are
beyond the powers of the court to provide.

If a party turns down the chance of ADR, when suggested
by the court, they may face uncomfortable costs
consequences.

It was not appropriate to take into account the offers that
had been made, given the defendants’ refusal to
contemplate ADR.

The encouragement and facilitating of ADR by the court
is an aspect of active case management, which in turn is
an aspect of achieving the overriding objective under CPR.
The parties have a duty to further that objective and to
consider seriously the possibility of ADR procedures.

Société Internationale de
Télécommunications
Aeronautiques SC v Wyatt Co
(UK) Ltd and others (Maxwell
Batley (a firm), Pt 20 defendant)
[2002] EWHC 2401 (Ch)
Chancery Division

Park J

Conduct of the parties
before and during
proceedings

The Part 20 defendant was wholly successful in the case
and in normal circumstances would receive an order for
its assessed costs, to be paid by the main defendant.
However, the Part 20 defendant had on three occasions
before the case came to trial declined to participate in
mediation: should he therefore be denied some or all of
his costs by this refusal?

It would be a grave injustice to deprive the Part 20
defendant of any part of their costs on the ground that
they declined the defendant’s self-serving demands.

McCook v Lobo and others
[2002] EWCA Civ 1760, [2003]
ICR 89

Court of Appeal

Pill, Judge and Hale LJJ

Exception to the general
costs sanctions rule

Before the appeal hearing, the claimant’s solicitors wrote
to the solicitors of the first and second defendants
suggesting mediation. The solicitors did not reply. They
should have done so as a matter of courtesy and because
of the risk of having to explain to the court why they had
not considered mediation.

In this case, however, mediation would have had no
realistic prospect of success and therefore there was no
reason to deprive the defendants of any of their costs.




CASE

TOPIC

KEY FINDINGS

Leicester Circuits Ltd v Coates
Brothers Plc

[2003] EWCA Civ 333

Court of Appeal

Judge and Longmore LJJ and
Sir Swinton Thomas

Withdrawal from
mediation: bearing on
costs

The whole point of having mediation — and, once you have
agreed to it, proceeding with it — is that the most difficult
of problems can sometimes, indeed often are, resolved.
It hardly lies on the mouths of those who have agreed to
mediation to assert that it had no realistic prospect

of success.

The unexplained withdrawal from an agreed mediation
was of significance to the continuation of the litigation.
While it could not be assumed that mediation would be
successful, there was certainly a prospect that it would
have done if it had been allowed to proceed: that
therefore bears on the issue of costs.

#Halsey v Milton Keynes
General NHS Trust; Steel v Joy
and another

[2004] EWCA Civ 576, [2004] 1
WLR 3002

Court of Appeal

Ward, Laws and Dyson LJJ

Guidelines for costs
when mediation refused

Itis one thing to encourage parties to agree to mediation,
even to encourage them in the strongest terms. Itis
another to order them to do so. To oblige truly unwilling
parties to refer their disputes to mediation would be to
impose an unacceptable obstruction on their right of
access to the court.

The key to ADR’s effectiveness is that these processes
are voluntarily entered into by the parties.

If the court were to compel parties to enter into mediation
to which they objected, that would achieve nothing except
to add to the costs to be borne by the parties, possibly
postpone the time when the court determines the dispute
and damage the perceived effectiveness of the

ADR process.

In deciding whether to deprive the successful party

of some or all of the costs on the grounds that he has
refused to agree to ADR, it must be borne in mind that
such an order is an exception to the general rule that
costs should follow the event. The burden is on the
unsuccessful party to show why there should be a
departure from the general rule. It would need to show
that the other party acted unreasonably in refusing to
agree to ADR.

In determining unreasonableness, the court must have
regard to all the circumstances of the particular case.
This will include:

(i) the nature of the dispute;

(ii) the merits of the case —the fact that a party
reasonably believes that he has a strong case is
relevant to the question of whether he has acted
reasonably in refusing ADR;

(iii) the extent to which other settlement methods
have been attempted;

(iv) whether the costs of ADR would be
disproportionately high;

(v) whether any delay in setting up and attending the
ADR would have been prejudicial; and

(vi) whether the ADR had a reasonable prospect of
success — this will often be relevant to the
reasonableness of one party’s refusal to accept the
other’s invitation to agree to mediation, but is not
necessarily determinative of the fundamental
question of whether the successful party acted
unreasonably in refusing to agree to ADR.




Allen and another v Jones and
another

[2004] EWHC 1189 (QB)
Queen’s Bench Division
Bernard Livesey QC sitting as a
Deputy High Court Judge

Conduct and
proportionality as
determining factors in
assessing costs

Where there was no issue of conduct and no question of
proportionality, and where the court had not itself either
ordered or suggested that mediation should take place,
the mere failure to submit to a request by the unsuccessful
party for mediation, in a case such as this, ought not as a
matter of principle of itself result in the successful party
being deprived of his entitlement to the usual order

for costs.

It was difficult to understand why the successful party
should be penalised in costs simply because he had not
exposed himself to the pressure of direct arguments from
the opposite sides which the judge had by his judgment
concluded to be incorrect.

Failure to agree mediation was a relevant factor and any
failure should be given such weight as in all the
circumstances of the case was appropriate; but to elevate
it to the level of a predominant factor ran the risk of
fettering the court’s discretion.

Reed Executive Plc and
another v Reed Business
Information Ltd and other
[2004] EWCA Civ 887; [2004] 1
WLR 3026

Court of Appeal

Auld, Rix and Jacob LJJ

No disclosure of ‘without
prejudice’
communications, in order
to determine whether the
party was unreasonable
in rejecting ADR

The court could not order disclosure of ‘without prejudice’
negotiations against the wishes of one of the parties to the
negotiations: Halsey considered that the rule in

Walker v Wilsher was still good law.

In some cases, when it came to the question of costs, the
court would not be able to decide whether one side or the
other had been unreasonable in refusing mediation.

Such conclusion was not disastrous or damaging, from the
point of view of encouraging ADR.

It was open to either party to make open offers of ADR or
offers that were ‘without prejudice save as to costs’. The
opposite party could respond to such offers, either openly
or in the ‘without prejudice save as to costs’ form.

The reasonableness or otherwise of going to ADR may

be fairly and squarely debated between the parties and,
under the Calderbank procedure, made available to the
court but only when it comes to consider costs.

If an adverse inference were to be drawn against a party
refusing disclosure of ‘without prejudice’ negotiations,
there would be clear indirect pressure on it to permit
disclosure. That would be contrary to principle.

Re Midland Linen Services Ltd,
Chaudhry vYap and others
[2005] EWHC 3380 (Ch)
Chancery Division

Leslie Kosmin QC sitting as a
Deputy High Court Judge

Part 36, ADR and costs

The court has a wide discretion under CPR Part 36.11(3)
[costs consequences of claimant’s acceptance of offer
from defendant]. In exercising that discretion it must
endeavour to come to a determination which is fair and just
in all the circumstances. It must obviously pay regard to
the circumstances in which the offer was made and
accepted, ie late in the day, but it is not disbarred from
considering more general matters such as the willingness
or otherwise of the parties to resolve the dispute by
mediation or negotiation.

An unreasonable refusal to mediate or negotiate is a factor
that the court may take into account when deciding whether
a successful party should be deprived of all or part of its
costs.

There is no power in the court to order parties who are
unwilling to mediate to mediate.

In this case, there was no serious engagement in the
process of mediation to justify a finding in accordance with
Halsey that the petitioner should in some way be deprived
of his costs.

There was no evidence that the defendants had a serious
intention to go down the route of mediation, communicated
to the other side; there had been repeated disputes over
the appointment of independent experts; there had been a
dispute over the valuation expert; and the case was marked
by a pattern of making and withdrawing of offers.




Given the atmosphere that had been generated between
the parties, the court doubted that a successful mediation
could have taken place. While both parties stated their
willingness to negotiate, their approach in negotiation
was both inconsistent and uncertain.

Wills v Mills & Co Solicitors
[2005] EWCA Civ 591

Court of Appeal

Mance LJ

Reasonableness in
refusing mediation

The factual circumstances overall in the case were such
that the applicant could not hope to discharge the burden
on her of showing that the defendants acted unreasonably
in refusing mediation.

Although the court in Halsey had stated that prior
encouragement by the court to mediate would, where it
existed, be a relevant factor, the court did not believe that
the court below had given such encouragement; even if it
had, it was extremely weak and so informal that it had not
been recorded in the judge’s order.

The defendants were entitled and bound to take the view
that they needed to know how the case was put before
considering mediation. Once they knew, they were also
entitled to take the view they did, that the claimant’s
application was bound to fail.

#Burchell v Bullard and others
[2005] EWCA Civ 358, [2005]
BLR 330

Court of Appeal

Ward and Rix LJJ

Reasonableness
prior to Halsey

Appeals against orders for costs are notoriously difficult
to sustain. That is because the trial judge has a very wide
discretion with the result that the court will only interfere
with his decision if he has exceeded the generous ambit
within which there is usually much room for reasonable
disagreement; or because (even more unusually) he has
erred in principle.

The small building dispute is par excellence the kind of
dispute which lends itself to ADR. The merits of the case
favoured mediation. The defendants behaved
unreasonably in believing, if they did, that their case was
so watertight that they need not engage in attempts to
settle. The stated reason for refusing mediation — that
the matter was too complex for mediation — was plain
nonsense. The costs of ADR would have been a drop in
the ocean compared with the fortune that was spent on
this litigation. The court was of the view that mediation
would have been successful.

However, one must judge the reasonableness of their
actions against the background of practice, a year earlier
than Halsey. In the light of the knowledge at the times and
in absence of legal advice, the court could not condemn
the defendants as having been so unreasonable that a
costs sanction should follow many years later.

The profession must take no comfort from this
conclusion. Halsey made plain not only the high rate of a
successful outcome being achieved by mediation but
also its established importance as a track to a just result,
running parallel with that of the court system. Both have
a proper part to play in the administration of justice.

The court has given its stamp of approval to mediation
and it is now the legal profession which must become
fully aware of and acknowledge its value. The profession
can no longer with impunity shrug aside reasonable
requests to mediate, simply because it was made before
the claim was issued.

The defendants, in this case, escaped the imposition of a
costs sanction; but defendants in a like position in the
future can expect little sympathy if they blithely battle

on regardless of the alternatives.




Daniels v Metropolitan Police
Commissioner

[2005] EWCA Civ 1512,

[2005] All ER (D) 225

Court of Appeal

Ward and Dyson LJJ

Principles on which
discretion to be
exercised

It is difficult to envisage circumstances where it would
ever be right to deprive a successful defendant of some
or all of its costs, where it had refused to accept a

Part 36 offer.

It would be entirely reasonable for a defendant, especially
a public body, to take the view that it would contest
unfounded claims and wanted to take a stand; the court
should be slow to categorise such conduct as
unreasonable and penalise that party through the
payment of costs if the litigation was successful.

The court applied Halsey. The court must have regard to
all the circumstances including: (i) the conduct if the
parties; (ii) whether a party has succeeded on part of its
case; (iii) any payment into court or admissible offer to
settle made by a party which is drawn to the court’s
attention.

The conduct of the parties includes: (a) conduct before,
as well as during the proceedings, and in particular the
extent to which the parties followed any relevant PAP;
(b) whether it was reasonable for a party to raise, pursue
or contest a particular allegation or issue; (c) the manner
in which a party has pursued or defended his case or
particular allegation or issue; and (d) whether a claimant
who has succeeded in his claim, in whole or in part,
exaggerated his claim.

Askey v Wood

[2005] EWCA Civ 574

Court of Appeal

Chadwick and Longmore LJJ

Mediation a sterile
exercise if seeking to
apportion liability of an
unknown quantum

The court noted Halsey, which provided that the factors
relevant to a decision as to whether there should be a
departure from the general rule as to costs following the
event include the nature of the case and whether ADR
would have had a reasonable prospect of success.
Mediation would be a sterile exercise, where parties are
seeking to apportion liability, if the parties do not know, at
least in broad terms, what quantum figure is to be
apportioned. The court would not therefore depart from
the usual order for costs.

Brown v MCASSO Music
Productions

[2005] EWCA Civ 1546
Court of Appeal

Baker and Neuberger LJJ

Conduct of the parties

In light of what was said in Halsey, a party’s
unpreparedness to negotiate at a time when the judge
was encouraging negotiation could be said to be a more
significant matter in relation to costs than the claimant'’s
earlier refusal to mediate.

The Wethered Estate Ltd v
Michael Davis and others
[2005] EWHC 1903 (Ch), [2006]
BLR 86

Chancery Division

Clive Freedman QC sitting as a
Deputy High Court Judge

Circumstances in which
it may be reasonable to
refuse mediation

The substantially successful claimant sought costs
against the defendants, who sought to resist such an
order, in whole or in part: they had raised mediation as a
proposal on a number of occasions; the claimant had
delayed going to mediation until well into the proceedings;
and on the basis of what happened at the mediation itself.
In the first stage of the dispute, the defendants had kept a
van on the claimant’s land to put pressure, which was
unjustified. Accordingly it was not unreasonable to refuse
mediation. In the second period (once the van had been
removed but the proceedings had not been begun), there
was no communication between the parties, so no points
could be taken against the claimant. In the third period
(after proceedings had begun), the claimant’s solicitors
were justified in refusing mediation, because there was a
controversy about the factual matrix and in their view the
prospects of settlement would be higher once the factual
evidence was exchanged. In addition, the nature of the
dispute was at that stage difficult to fathom. In the final
period, the claimant did proceed to mediation once it
believed that the allegations had been adequately set out.
This indicated that their objections were bona fide.




In relation to the claimant’s conduct at the mediation
itself, this was an entirely ‘without prejudice’ process
and privilege had not been waived. Evidence as to what
happened at the mediation was inadmissible.

LMS International Ltd and
others v Styrene Packaging and
Insulation Ltd and others

[2005] EWHC 2113 (TCC), [2006]
BLR 50

TCC

Judge Peter Coulson QC

When may an
unsuccessful defendant
be ordered to pay
indemnity costs, having
unreasonably refused
mediation?

The judge noted that Halsey concerned the issue of the
possible deprivation of an otherwise successful party of
his costs. It was not concerned with the differences
between standard and indemnity costs and he was aware
of no authority in which a losing party’s refusal to mediate
on its own justified an order for indemnity costs.

In an exceptional case, a refusal to mediate might justify
an order for indemnity costs, such as where the refusal
was on any view wholly unjustified, or where it was
motivated by completely commercial considerations:

not the case here.

#Hickman v Blake Lapthorn
and another

[2006] EWHC 12 (QB)
Queen’s Bench Division
Jack J

Refusal to negotiate

The main issue was whether the conduct of the second
applicant was unreasonable. Although the situation was
different from cases concerning a refusal to agree to
mediate, since a refusal to negotiate was also involved,
the same test was applicable.

The insurers were not prepared to pay more than they
thought the claim was worth because, if costs were taken
into account, it would save them money. That was a
legitimate stance, since otherwise the threat of a costs
consequence could be used to extract more than a claim
was worth. In those circumstances it had not been
demonstrated that the their position as to negotiation
and mediation was unreasonable.

It is not an answer that the unsuccessful party could have
protected itself by a Part 36 offer or a payment into court.
The potential saving of costs in comparison with the
amount in issue between the parties was not something
that was relevant to the reasonableness of a refusal to
agree to mediation. It is a factor that can be taken into
account but it must be watched carefully.

P4 Ltd v Unite Integrated
Solutions Plc

[2006] EWHC 2924 (TCC), [2007]
BLR 1

TCC

Ramsey J

Refusal to mediate
unreasonable by
reference to Halsey
factors

The claimant’s solicitors made a number of offers to
mediate, both before issuing proceedings and afterwards,
which were rejected in terms.The court held that this
rejection was unreasonable, by reference to the particular
factors laid down in Halsey. These were: (1) the defendant
could not reasonably have thought they had a watertight
case: the sums in dispute were large and there were a
number of issues which the claimant might have disputed
substantially, but only at the hearing; (2) letters from
solicitors could not be a proper substitute for ADR, which
involves clients engaging with each other and a third party,
such as a mediator, to resolve a dispute; there was no
proper engagement in the correspondence on the central
issues and concerns which are usually the focus of ADR;
(3) ADR was not expensive, compared to the total

costs of proceeding to trial; (4) there was no delay by the
claimant in offering mediation; (5) the case not only had a
reasonable prospect of succeeding in settling at mediation
but a good prospect.

In normal circumstances, considering the small amount
awarded to the claimant, the defendant would have been
entitled to its costs from the beginning of the action.
However, due to the refusal of the defendant to attend
mediation, the claimant was entitled to its costs up to the
date of the defendant’s Part 36 offer.




Jarrom and another v Sellars

[2007] EWHC 1366 (Ch)
Chancery Division

Christopher Nugee QC sitting
as a Deputy High Court Judge

Special circumstance
justifying the exceptional
course of no order as to
costs

The lack of agenda, lack of detailed proposals, lack of
witness statements and the costs involved were not
sufficient to justify a refusal to attend a settlement
meeting prior to proceedings being issued.

Halsey was applied: while the initial meeting would not
have led to the complete settlement of all claims, it would
have been preferable to explore what was in issue
between the parties and how best the matters could be
taken forward without the necessity for litigation.

Nigel Witham Ltd v Smith and

another (No 2)

[2008] EWHC 12 (TCC)
TCC

Judge Peter Coulson QC

Unreasonable delay in
consenting to mediation
may have adverse costs
consequences

The starting point in the consideration of costs is CPR
rule 44.3. The general rule is that the unsuccessful party
will be ordered to pay the costs of the successful party,
although the court may make a different order.

In this case, it was not that the defendants refused to
mediate at all but that they only consented to mediate very
late in the litigation process, when the vast majority of
costs had been incurred.

It was not unreasonable for the defendants to consider
mediation but only once the claimant had properly set out
its claim, particularly given that the claimant was obliged
to make some radical amendment to the claim following
the commencement of proceedings.

Mediation is often suggested by the claiming party at an
early stage. But the responding party, who is likely to be
the party writing the cheque, will often want proper
information relating to the claim in order to be able to
assess the commercial risk that the claim represents
before embarking on a sensible mediation.

A premature mediation simply wastes time and can
sometimes lead to a hardening of the positions on both
sides, which make any subsequent attempt of settlement
doomed to fail.

Conversely, a delay in any mediation until after full
particulars and documents have been exchanged can
mean that the costs which have been incurred to get to
that point themselves become the principal obstacle to a
successful mediation.

Compromise and reconciliation did not feature
predominantly in the claimant’s correspondence; as a
result, early mediation had little or no chance of success.
The principles in Halsey might, in an exceptional case, be
applicable to the situation where there was a mediation,
but very late, when its chances of success were very poor;
if it could be shown that the successful party unreasonably
delayed in consenting to the mediation, this might lead to
an adverse costs order.

In this case, there was nothing to demonstrate that the
defendants unreasonably delayed in consenting to the
Judicial Settlement Conference (under the CSP); even if
there had been an earlier mediation, the claimant’s
uncompromising attitude meant that it would not have had
a reasonable prospect of success.

Carleton and others v
Strutt and Parker
(a partnership)

[2008] EWHC 424 (QB), 118 Con

LR 68
Queen’s Bench Division
Jack J

Causing a mediation to
fail because of
unreasonable position
same as refusing to
mediate

Where a failure to mediate was due to the attitudes taken
on both sides, it was not open to one party to claim that
the failure should be taken into account in the order as

to costs.

The party who agreed to mediation but who then caused
the mediation to fail because of his unreasonable position
was in the same position as a party who refused to
mediate: such conduct could and should be taken into
account in the order for costs.

The claimant’s position at the mediation was plainly
unrealistic and unreasonable. Had they made an offer
which better reflected their true position, the mediation
might have succeeded.




TJ Brent Ltd and another

v Black & Veatch Consulting Ltd
[2008] EWHC 1497 (TCC)

TCC

Akenhead J

Application for costs
prior to hearing, for
failure to comply
with PAP

In circumstances where there had been compliance with
the substance of the PAP, the judge was unwilling to order
costs for lack of compliance with the detail, especially
where: (1) the defendant had not raised the issue when
the matter had last been before the judge; and (2) there
was no evidence to establish that there was some realistic
prospect of success prior to the issue of proceedings of a
mediation taking place and that some resolution would
have been reached at that mediation.

Halsey and Midland Linen were not of much assistance,
as they related to orders being made at the court at the
end of the case, when the court is fully informed of the
rights and wrongs of the case.

Vale of Glamorgan Council v
Roberts

[2008] EWHC 2911 (Ch)
Chancery Division, Cardiff
District Registry

Lewison J

Duty on public
authorities to suggest
mediation?

Any adjustment of the costs order was not warranted on
the ground of settlement; it would be going too far to
disallow costs incurred by a local or public authority
because that authority did not initiate suggestions for a
mediation.

In this case, any reduction in costs on account of partial
success and exaggeration would be no more than nominal.

Roundstone Nurseries Ltd v
Stephenson Holdings Ltd
[2009] EWHC 1431 (TCC)
TCC

Coulson J

PAP — withdrawal from
mediation

A party was wrong to cancel a mediation, because: (1) it
was an agreed part of the PAP process; (2) without the
mediation, there was no way in which the requirement for
a ‘without prejudice’ meeting between the parties could
be fulfilled; (3) the mediation was arranged before there
was any question of inviting a third party and should have
gone ahead without their involvement, especially since
the third party had been identified to the defendant much
earlier on than the planned date of the proposed
mediation; (4) the third party had not participated
because of the later service of the defendant’s expert
report. This was not a reasonable position for them

to take.

The judge did not, however, consider that costs should be
paid on an indemnity basis, because this ‘was a bona fide,
but incorrect decision made, perhaps, without any real
thought of the ultimate consequences.'

Register of the Corby Group
Litigation v Corby Borough
Council (Costs)

[2009] EWHC 2109 (TCC)
TCC

Akenhead J

One must judge the
decision to refuse ADR
at the time that it was
under consideration

The statement in Halsey that the fact a party believes
that he has a watertight case is no justification for
refusing mediation should be qualified. The fact thata
party unreasonably believes that his case is watertight is
no justification for refusing mediation; but the fact that a
party reasonably believes that he has a watertight case
may well justify refusing to mediate.

By reference to Hurst, did the defendant acted
unreasonably in refusing mediation? The defendant
formed the view, based on the claimant’s expert reports,
that mediation would be ‘highly unlikely to be productive
in reaching a conclusion’. Whilst hindsight shows that
they were wrong, one must judge the decision to refuse
ADR at the time that it was under consideration.

Given that the defendant had material evidence to
support its stances on every material aspect of the
Group Litigation issues and that the claimants were
adopting a ‘scattergun approach’, it was not unreasonable
to form the view that mediation would not have produced
a settlement.
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Much more has been written about the theory of
mediation, and its proper place in the avoidance and
resolution of disputes in construction, than about its
actual use. Mediating Construction Disputes: An Evaluation
of Existing Practice is the full report of research conducted
in 2006-2008 by the Centre of Construction Law &
Dispute Resolution at King's College London,
collaborating with the Technology and Construction
Court at three centres. It combines hard - and
sometimes surprising - detail about its practice, from
questionnaires completed by those actually involved in
TCC litigation, with a summary of the existing
knowledge about mediation in the common law world
and about its relation to other formal and informal
methods of dealing with construction disputes.
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